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IN THE COURT OF APPEALS OF IOWA

No. 1-783 / 00-1891

Filed February 20, 2002

AKBAR JAMAL CHOUDRY,



Applicant-Appellant,

vs.

STATE OF IOWA,



Respondent-Appellee.


Appeal from the Iowa District Court for Polk County, William H. Joy, Judge.



Akbar Choudry appeals from a district court ruling denying his application for postconviction relief based upon ineffective assistance of counsel.  AFFIRMED.  


Susan R. Stockdale of Roehrick, Hulting, Krull & Blumberg, P.C., Des Moines, for appellant.


Thomas J. Miller, Attorney General, Richard J. Bennett, Assistant Attorney General, John P. Sarcone, County Attorney, and Steve Foritano, Assistant County Attorney, for appellee.



Heard by Mahan, P.J., and Miller and Hecht, JJ.

HECHT, J.



Akbar Choudry appeals from a district court ruling denying his application for postconviction relief based upon ineffective assistance of counsel.  We affirm.


I.  Background Facts and Proceedings.


Choudry was found guilty by a jury of first-degree murder and robbery in connection with the death of Yuval Kedem.  The court of appeals affirmed the conviction and sentence on direct appeal in State v. Choudry, 569 N.W.2d 618 (Iowa Ct. App. 1997).  Choudry filed an application for postconviction relief alleging his trial counsel was ineffective in failing (1) to thoroughly cross-examine a prosecution witness and (2) to fully investigate DNA test results.  Choudry further alleged his appellate counsel was ineffective for not raising these issues on direct appeal.  The district court denied his application for relief.  Choudry appeals.  



II.  Standard of Review.

Generally, the scope of review in postconviction cases is for correction of errors of law.  Bugley v. State, 596 N.W.2d 893, 895 (Iowa 1999).  However, when the applicant asserts claims of a constitutional nature, such as ineffective assistance of counsel, our review is de novo.  Id.  



III.  Error Preservation.


The State correctly notes Choudry did not raise any of the claims asserted in his application for postconviction relief on direct appeal.  Typically, a claim not raised on direct appeal cannot be raised in a postconviction relief proceeding unless the applicant can demonstrate a sufficient cause or reason for not properly raising the issue previously.  Iowa Code § 822.8 (1995); Ledezma v. State, 626 N.W.2d 134, 141 (Iowa 2001) (citations omitted).  The applicant must also prove he was actually prejudiced by the alleged error.  Id.



Our supreme court has previously determined ineffective assistance of appellate counsel can constitute a sufficient reason for failing to raise the issue of ineffective assistance of trial counsel on direct appeal.  Id.  We utilize the same two-part test to determine ineffective assistance of appellate counsel as we do to judge ineffective assistance of trial counsel.  Ledezma, 626 N.W.2d at 141.  To prove appellate counsel's deficient performance resulted in prejudice, the applicant must show his ineffective assistance of trial counsel claim would have prevailed if it had been raised on direct appeal.  Id.  Therefore, before we can determine whether error has been preserved, we must first analyze the merits of Choudry’s claims of ineffective assistance of trial counsel.  Id. at 141-42.  If we determine Choudry cannot establish a sufficient ineffective assistance claim against his trial counsel, we need not address his ineffective assistance claims against his appellate counsel.  Id. at 145.  



IV.  Ineffective Assistance of Counsel.


A defendant receives ineffective assistance of counsel when: (1) the defense attorney fails in an essential duty and (2) prejudice results.  State v. Martin, 587 N.W.2d 606, 609 (Iowa Ct. App. 1998) (quoting Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064, 80 L. Ed. 2d 674, 693 (1984)).  We "must indulge a strong presumption that counsel's conduct falls within the wide range of reasonable professional assistance . . . "  Strickland, 466 U.S. at 689, 104 S.Ct. at 2065, 80 L.Ed.2d at 694-95.  The court will generally presume counsel is competent, and we will not second-guess a reasonable trial strategy.  State v. Wissing, 528 N.W.2d 561, 564 (Iowa 1995).  "Improvident trial strategy, miscalculated tactics, or mistakes in judgment do not necessarily amount to ineffective assistance of counsel."  Jones v. State, 479 N.W.2d 265, 272 (Iowa 1991).  



The test on the prejudice prong is whether counsel's errors or omissions worked to the defendant's "actual and substantial disadvantage so that a reasonable possibility exists that but for the trial attorney's unprofessional errors, the resulting conviction would have been different."  Martin, 587 N.W.2d at 609.  "A reasonable probability is a probability sufficient to undermine confidence in the outcome."  Strickland, 466 U.S. at 694, 104 S. Ct. at 2068, 80 L. Ed. 2d at 698.



A.  Cross-Examination of Prosecution Witness.


Choudry contends his trial counsel was ineffective in failing to cross-examine chief prosecution witness, Amanda Payne, regarding a 135 page letter she had written prior to trial detailing her and her co-defendants’ involvement in the murder and robbery of Kedem.  Choudry alleges portions of the letter are inconsistent with Payne’s testimony characterizing him as the “puppet master” of the crimes, as the letter reflects she did not consistently follow Choudry’s orders.  



During post conviction proceedings, trial counsel testified the theory of the defense was that Choudry was neither present nor involved in the commission of the crimes.  Furthermore, the defense tried to show that the others involved in the murder, including Payne, conspired to “set up” Choudry for the murder.  Consistent with this theory of the defense, trial counsel vigorously cross-examined Payne in an attempt to challenge her credibility.  



Trial counsel testified she had used the letter when formulating her cross-examination of Payne, although the letter itself was not specifically referenced during cross-examination.  Trial counsel testified it would have been a strategic mistake to use the letter to show Choudry did not have total control of Payne simply because she ignored some of his orders.  Trial counsel contended the letter emphasized Choudry’s involvement in the crimes, information trial counsel wanted to minimize.  



We conclude it was reasonable trial strategy on the part of trial counsel not to cross-examine Payne regarding the contents of her letter.  We credit counsel's plausible explanation that further cross-examination would have been contrary to the theory of the defense.  Strickland, 466 U.S. at 687-88, 104 S. Ct. at 2064-65, 80 L. Ed .2d at 695 (stating that courts should defer to counsel's challenged actions grounded in sound trial strategy); see State v. Rice, 543 N.W.2d 884, 888 (Iowa 1996) (holding counsel did not breach any duties by failing to ask certain questions on cross-examination when counsel's cross examination was deemed competent).  Because counsel’s cross-examination of Payne was consistent with a reasonable trial strategy, we find she did not fail to perform a necessary duty.  State v. Palmer, 569 N.W.2d 614, 618 (Iowa Ct. App. 1997) (finding counsel breached no duty by failing to cross-examine Payne regarding contents of her letter).  



B.  DNA Evidence.


Choudry further contends his trial counsel was ineffective in failing to fully investigate a mixed blood stain found on a sock in the apartment he shared with Robert Wright, a co-defendant.  Choudry contends if trial counsel had pursued additional DNA testing, the jury would have been presented with exculpatory evidence.  In support of this contention, Choudry notes that in Wright’s jury trial
, an expert testified neither Wright’s nor Choudry’s genetic material was present in the blood stain.  


Trial counsel testified she considered pursuing further investigation of the DNA results; however, she determined further testing was unnecessary because Choudry claimed he was not wearing socks on the night of the murder.  Furthermore, trial counsel was concerned further testing might reveal Choudry’s DNA.  We conclude trial counsel’s decision not to further investigate the mixed blood stain was a reasonable strategy choice under the circumstances of this case.  Where counsel's decisions are made pursuant to a reasonable trial strategy, we will not find ineffective assistance of counsel.  State v. Johnson, 604 N.W.2d 669, 673 (Iowa Ct. App. 1999).  Furthermore, Choudry cannot establish he was prejudiced by counsel’s failure to investigate the DNA.  Numerous items were seized from Choudry’s apartment containing his blood.  The absence of his blood on the sock only demonstrates he did not bleed on that particular item of evidence.  

V.  Conclusion.

For reasons set forth above, we conclude Choudry was not denied his constitutional right to effective assistance of counsel.  Because we have determined Choudry failed to prove he received ineffective assistance from his trial counsel, we need not address his ineffective assistance of appellate counsel claims.  Ledezma, 626 N.W.2d at 145.  Accordingly, we affirm the district court’s dismissal of Choudry’s postconviction relief application.  

AFFIRMED.  

� Wright was acquitted.





