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IN THE COURT OF APPEALS OF IOWA

No. 3-606 / 02-1026

Filed September 24, 2003

ANNA L. POYNTER,


Plaintiff-Appellant,

vs.

HAROLD W. FAIRCHILD and WILLIAM E. TURPIN,


Defendants-Appellees.


Appeal from the Iowa District Court for Clarke County, James W. Brown, Judge.


Anna Poytner appeals the district court’s order requiring her to execute and deliver a quitclaim deed to William Turpin in proceedings to enforce a dissolution decree.  AFFIRMED.


Phillip Elgin of Elgin & Patin, Indianola, for appellant.


John Roehrick of Roehrick, Krull & Blumberg, P.C., Des Moines, for appellee.


Considered by Huitink, P.J., and Vaitheswaran and Eisenhauer, JJ.

HUITINK, P.J.

I.  Background Facts and Proceedings


On April 23, 1999, William Turpin and Anna Poynter purchased real estate (508 W. Cass, Osceola, Iowa) on contract from Harold Fairchild.  The purchase price was payable in monthly installments with a balloon payment due in five years from the date of the contract.  Fairchild subsequently served a notice of forfeiture on the Turpins citing their default in making the required monthly payments. 


The Turpins were divorced on September 21, 2000.  The decree dissolving their marriage contained the following provisions concerning the forfeited property:

Both parties reserve the right to attempt to regain possession of this property and all proceeds will be divided equally between the parties upon sale of said property.

On October 18, 2000, William entered into a second contract with Fairchild to repurchase the forfeited property.  On November 8, 2001, William obtained a default judgment in his action against Fairchild setting aside the forfeiture.


The provisions of the September 21, 2000, decree concerning the forfeited property were amended on January 19, 2001.  That amendment provides:

The following above listed property has been forfeited:

(1) 508 W. Cass, Osceola, Iowa

If one party cures the default on this property, they shall be entitled to hold title free from the claim of the other party.

On July 27, 2001, Anna filed a “Rule [1.1012] Petition to Modify” the September 21, 2000, decree as amended on January 19, 2001.  Anna alleged that the January 19, 2001, amendment concerning the forfeited property was “incorrectly made by mutual mistake of the parties and should be considered a nullity.”  She accordingly requested that she, along with William, be declared the equitable owners of the forfeited property.  The district court denied Anna’s Iowa Rule of Civil Procedure 1.1012 petition.  That ruling contains the following statement:

The court does not modify the Amended decree but on its own motion finds that the petitioner [Anna] may proceed against the titleholder, Mr. Fairchild, to reclaim that property and if she is successful, it will be her property.

Anna subsequently sued both Fairchild and William.  In her November 7, 2001, petition, Anna requested that Fairchild’s notice of forfeiture be set aside and that she be allowed to reclaim the property and perform under the April 23, 1999, contract.  Anna subsequently added William as a defendant and amended her November 2001 petition by claiming the district court’s ruling on her rule 1.1012 petition granted her the exclusive right to challenge the forfeiture of the April 23, 1999, contract.  She accordingly requested that the forfeiture be set aside and that William’s October 18, 2000, contract with Fairchild be declared a nullity.


The district court rejected Anna’s claims, stating:

As Judge Goodhue noted, his ruling in the rule [1.1012] motion did not affect any rights which William had under the decree.  That issue was simply not before him.  The decree clearly provided that either party could cause the forfeiture to be set aside, and further that the party who succeeded in accomplishing that would be entitled to be the equitable owner of the property, free of any ownership claims by the other party.

The court ordered Anna to execute and deliver a quitclaim deed to the property at 508 West Cass, to William.  Anna’s motion to reconsider was denied, resulting in this appeal.

II.  Standard of Review


This action was tried in equity and our review is de novo.  Iowa R. App. P. 6.4.


III.  Error Preservation


It is a fundamental rule of appellate practice that questions not presented to and passed on by the trial court cannot be raised or reviewed on appeal.  Cole v. City of Osceola, 179 N.W.2d 524, 527 (Iowa 1970).  The theory under which a case was submitted in the trial court will be the theory upon which our appeal is based.  Davidson v. Van Lengen, 266 N.W.2d 436, 439 (Iowa 1978).


Anna asserted two claims in front of the district court.  First, she claimed that the forfeiture was invalid because the purchase contract did not contain a forfeiture clause and it was not recorded.  Second, she argued that Judge Goodhue’s ruling on her motion to modify granted her the exclusive right to cure the forfeiture.  The theories Anna advances on appeal are:

1) Whether Mr. Turpin should have been equitably estopped from filing an action to set aside the forfeiture of the original contract dated April 23, 1999.  By entering into a second contract with Mr. Fairchild on October 18, 2000 to purchase the property for $55,000, he constructively considered the earlier contract to be a nullity.  The Court must consider whether he can now assert his rights under the earlier contract.

2) Whether Mr. Turpin delayed asserting his rights for a sufficient length of time under the first contract to be barred from asserting them under the doctrine of laches.

3) Whether Ms. Poynter relied to her detriment on Judge Darrell Goodhue’s exchange of words with Mr. Elgin, which she believed gave her the sole right to bring an action against Mr. Fairchild to set aside the forfeiture.

Because these issues were not presented to and passed on by the district court, Anna has failed to preserve them for our review and we decline to address the merits of her appeal. 


IV.  Attorney Fees


Turpin has requested appellate attorney fees based on “Poynter’s improper preparation of her Brief.”  However, because he failed to cite authority supporting this proposition we decline to consider his request.  See Iowa R. App. P. 6.14(1)(c).  

AFFIRMED.







