PAGE  
2


IN THE COURT OF APPEALS OF IOWA 


No. 3-705 / 02-1037

Filed November 26, 2003

LEO V. GAFFNEY and LORIE E. GAFFNEY,


Plaintiffs-Appellees,

vs.

FRANCIS L. CARROLL and HELEN M. CARROLL,


Defendants-Appellants.



Appeal from the Iowa District Court for Delaware County, James L. Beeghley, Judge.


Defendants appeal from the district court’s order denying their claims of boundary by acquiescence and prescriptive easement, and quieting title to the plaintiffs.  AFFIRMED.


Rodney Carroll of O'Connor & Thomas, P.C., Dubuque, for appellant.


John Monroe of Titler & Monroe Attorneys, Cedar Rapids, for appellee.


Heard by Sackett, C.J., and Mahan and Eisenhauer, JJ.

EISENHAUER, J.

Defendants Francis and Helen Carroll appeal from the district court’s order denying their claims of boundary by acquiescence and prescriptive easement, and quieting title to Plaintiffs Leo and Lori Gaffney.  The Carrolls contend the district court erred in finding the boundary line established by a former fence was insufficiently definite to establish a boundary by acquiescence.  They further contend the court erred in requiring a showing of a definite boundary to establish the existence of a prescriptive easement.  We affirm.


I.  Background Facts and Proceedings.  The parties are owners of adjoining parcels of land in Ryan, Iowa.  The Carrolls’ property borders the Gaffneys’ property to the north.  When the Carrolls purchased their property from Ronald and Kay Burke in July 1986, the southern border of the property was not discussed.  The deed refers to a portion of Block Four with a metes and bounds description.  The Carrolls believed that the southern boundary was marked by an old fence.  Approximately one or two years after purchasing the property, Frank Carroll removed what was left of the fence in order to improve the appearance of the property.  The fence had run from a fence post in the southeast corner of the property through a large cottonwood tree to a fence post at the west end of the Gaffneys’ property.  Several strands of wire are embedded in the center of the tree, as well as on the north and south sides of the trunk.  


In August 1986, the Gaffneys purchased a portion of their property from Francis and Livera Hennessey.  The property was surveyed in 1987.  Leo Gaffney took measurements from the survey and informed Frank Carroll that the old fence post was not the boundary for the southern edge of the Carrolls’ property.  Instead, Leo Gaffney asserted the Carrolls’ southern boundary was approximately three feet north of the post.  


In 1992, the Gaffneys purchased the portion of real estate that lies directly south of the Carrolls’ property.  A survey of this second parcel was completed in January 1994, and the survey line was marked with flags and survey stakes.  Frank Carroll removed a survey stake marking the boundary between the parties’ properties.  Frank Carroll indicated to Leo Gaffney he was willing to put the stake back.  At that time, Frank Carroll stated he would start planting his asparagus away from the property line.


Although the Gaffneys had permitted the Carrolls to mow approximately six to ten feet south of the survey line in order to improve the appearance of the property, at some point the relationship between the parties deteriorated.  Leo Gaffney asked Frank Carroll to stop mowing south of the survey line.


On October 5, 2001, the Gaffneys filed a petition to quiet title.  The Carrolls answered and counterclaimed, seeking to establish a boundary by acquiescence or prescriptive easement.  Trial was held on May 16, 2002.  During the trial, the judge and the attorneys visited the properties.  In its May 23, 2002 order, the district court concluded the Carrolls had failed to establish a boundary line by acquiescence or a prescriptive easement, and quieted title to the Gaffneys.  The Carrolls filed a motion pursuant to Iowa Rule of Civil Procedure 1.904(2), as well as a motion for new trial pursuant to rule 1.1004(1), (6), and (8).  In its order, the district court made additional findings of fact, but otherwise overruled the motions.


II.  Scope of Review.  Because this action was tried in equity, our scope of review is de novo.  First State Bank v. Kalkwarf, 495 N.W.2d 708, 711 (Iowa 1993).  We give weight to the fact-findings of the district court, especially when considering the credibility of witnesses, but we are not bound by them.  Iowa R. App. P. 6.14(6)(g).


III.  Boundary by Acquiescence.  Under Iowa Code section 650.14 (2001), a boundary line may be established by showing the two adjoining landowners or their predecessors in title have recognized and acquiesced in a boundary line for a period of ten years.  Each of the adjoining landowners or their grantors must have knowledge of and consented to the asserted property line as the boundary line.  Tewes v. Pine Lane Farms, Inc., 522 N.W.2d 801, 806 (Iowa 1994).  When such acquiescence persists for ten years, the line becomes the true boundary even though a survey may show otherwise, and even though neither party intended to claim more than called for by his deed.  Id.  

Acquiescence need not be specifically proven; it may be inferred by the silence or inaction of one party who knows of the boundary line claimed by the other and fails to take steps to dispute it for a ten-year period.  Id.  However, the party seeking to establish a boundary line other than the boundary line in accordance with a survey must prove acquiescence by clear evidence.  Id.
A finding of boundary by acquiescence must be based on a definite line.  Heer v. Thola, 613 N.W.2d 658, 662 (Iowa 2000).  Even if the prerequisites for boundary by acquiescence have been in existence for some time, the district court must still find a definite boundary line.  Id.  Here, the district court found that although the east end of the fence was clearly established, portions of the fence line had varied as much as six feet over the years.  As a result, the court found a boundary line by acquiescence could not be established by any degree of certainty.  

On de novo review, we conclude the Carrolls have failed to show by clear evidence the existence of a definite boundary line.  Testimony at trial regarding the existence of the fence line varied.  There are several strands of wire embedded in the cottonwood tree’s trunk; some run to the north, some run to the south, and several run through the middle of the tree.  There is a six foot variance between the wires on the north and south side of the tree.  Frank Carroll testified that the remnant of the fence he removed is embedded in the center of the cottonwood.  He admitted the fence was probably in more than one location in relation to the cottonwood tree over the years.

The district court visited the disputed property and observed the cottonwood tree and the remnants of the old fence wires.  The court’s findings in regard to the location of the fence line are set forth in the decree.  The court found remnants of fence wire on the west terminal end post, but no such remnants on the east terminal end post.  It found the fine gage woven wire grown into the north side of the cottonwood tree appeared older than the woven wire grown into the south side of the tree.  The court also found this smaller gage wire to be consistent with the remnants that remain on the west terminal end post.  The court opined that the larger gage woven wire on the south side of the tree is not consistent with the remnants on the west terminal end post.  The trial court’s inspection of the properties was done with the consent of the parties and the Carrolls urge no prejudice from the trial court’s use of his observations in making his ruling.  Clinton Nat’l Bank v. City of Camanche, 251 N.W.2d 248, 251 (Iowa 1977).  Even disregarding these findings, we conclude on de novo review the Carrolls failed to establish the existence of a clear and definite boundary line. 

Because the Carrolls have failed to show by clear evidence the existence of a definite boundary line, they have not proven a boundary by acquiescence.

IV.  Prescriptive Easement.  Under Iowa law, an easement by prescription is created when a person uses another's land under a claim of right or color of title, openly, notoriously, continuously, and hostilely for ten years or more.  Johnson v. Kaster, 637 N.W.2d 174, 178 (Iowa 2001).  It is similar to the concept of adverse possession.  Id.  We consider principles of adverse possession when determining whether an easement by prescription has been created.  Id.  We must determine on a case-by-case basis whether there is evidence to support the requirements of a prescriptive easement.  Id. at 179.

Permissive use of land does not establish easement by prescription absent any showing that the party claiming prescriptive easement claimed it as a matter of right or under any color of title.  Mensch v. Netty, 408 N.W.2d 383, 387 (Iowa 1987).  Here, the Gaffneys granted the Carrolls permission to mow over the southern boundary line.  Leo Gaffney informed Frank Carroll at least twice as to the surveyed location of the southern boundary of the Carrolls’ property.  Leo Gaffney left in the survey stakes marking the northern boundary of his land.  When Frank Carroll learned the stake he had removed was from the Gaffneys’ survey, he offered to replace it.  He also consented to plant his asparagus crops behind the surveyed boundary.  Under these facts, we conclude the Carrolls have failed to prove the existence of a prescriptive easement.

V.  Conclusion.  Because the Carrolls have failed to prove the existence of a boundary by acquiescence or a prescriptive easement, we affirm the district court’s order quieting title to the Gaffneys.

AFFIRMED.
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