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IN THE COURT OF APPEALS OF IOWA

No. 3-146 / 02-1112
Filed September 10, 2003

DANETTE PILLERS,



Plaintiff-Appellant,

vs.

THE FINLEY HOSPITAL,



Defendant,

and

M.S. REDDY, DONALD MARCH

and DAVID S. FIELD,



Defendants-Appellees.


Appeal from the Iowa District Court for Dubuque County, K. D. Briner, Judge.

Plaintiff appeals from a summary judgment entered for defendants on her medical malpractice claim for burns to her thigh following knee surgery.  AFFIRMED IN PART, REVERSED IN PART, AND REMANDED.


James L. Pillers of Pillers Law Offices, P.C., Clinton, for appellant.


Connie Alt and Jennifer E. Rinden of Shuttleworth & Ingersoll, P.L.C., Cedar Rapids, for appellees.


Heard by Zimmer, P.J., and Hecht and Eisenhauer, JJ.

HECHT, J.


Plaintiff appeals from a summary judgment entered for defendants on her medical malpractice claim for burns to her thigh following knee surgery.  We affirm in part, reverse in part, and remand.

I.  Background Facts and Proceedings.  When viewed at the summary judgment stage in the light most favorable to the plaintiffs, the record contains substantial evidence of the following facts.  Danette Pillers underwent surgery to repair an anterior cruciate ligament tear in her left knee.  Staff employed by the Finley Hospital prepped Pillers’ knee by scrubbing it from mid-thigh to mid-calf with a Betadine solution.  Donald March, a certified registered nurse anesthetist, administered epidural anesthetic and monitored the tourniquet constricting blood flow to Pillers’ lower extremity during the surgery.  Dr. M.S. Reddy was assigned as the anesthesiologist for the procedure and was March’s supervisor, although he was not present in the operating room.  Dr. Field performed the surgery.  While Pillers was under anesthesia, she experienced a chemical burn to the back of her thigh, an area not within the field of surgery.  Some of the Betadine prep solution leaked under the tourniquet, and when the tourniquet was inflated the pressure of the tourniquet on the Betadine solution against Pillers’ skin most likely caused the chemical burn.  


When Pillers regained consciousness, she immediately called attention to a burning sensation on the back of her thigh.  The burn was then noted by hospital staff and treated appropriately.  Pillers claims the burn delayed her recovery from the knee surgery because it hindered her ability to participate in physical therapy.  She also claims she suffered severe pain for months and still bears a disfiguring scar which cannot be corrected.


Pillers filed suit against Drs. Field and Reddy, Mr. March, and the Finley Hospital.  The parties engaged in discovery.  Pillers reached a settlement agreement with the Finley Hospital and subsequently dismissed her cause of action against the hospital with prejudice.  Drs. Field and Reddy and Mr. March moved for summary judgment.  The district court granted this motion, and Pillers appeals.  She contends the district court erred in its determination that Pillers failed to generate a jury question as to whether defendants owed and breached a duty.  She also claims the district court erred in its determination that Pillers may not rely upon the doctrine of res ispa loquitur.  

II.  Standard and Scope of Review.  We will review a district court’s grant of summary judgment for errors at law.  Iowa R. App. P. 6.4; Red Giant Oil Co. v. Lawlor, 528 N.W.2d 524, 528 (Iowa 1995).  Summary judgment is proper when there is no genuine issue at to any material fact.  Iowa R. Civ. P. 1.981; Kapadia v. Preferred Risk Mut. Ins. Co., 418 N.W.2d 848, 849 (Iowa 1998).  We will review the record before the district court to decide whether any material fact is in dispute, and if not, whether the district court correctly applied the law.  Shriver v. City of Okoboji, 567 N.W.2d 397, 400 (Iowa 1997).  The facts are viewed in the light most favorable to the nonmoving party.  Id.      

III.  Medical Negligence Claim.    To establish a prima facie claim of medical negligence, Pillers must produce evidence of the applicable standard of care, a violation of the standard, and the causal relationship between the violation and the injury.  Kennis v. Mercy Hosp. Med. Ctr., 491 N.W.2d 161, 165 (Iowa 1992).  The district court determined that Pillers failed to generate a fact question on the first two elements of a medical negligence claim.  Pillers’ expert opined broadly that the standard of care for all three defendants was to keep the patient safe.  He further stated that the standard of care had been breached because Pillers was injured.
  He was unable, however, to identify as a breach of duty any specific act or omission by any of the three defendants.  The expert testified that he did not know if any of the three defendants had breached a specific duty because he was not in the operating room and did not know what they may have observed during the surgery.  He opined that none of defendants had a duty to inspect for prep solution under the tourniquet.  We conclude the district court correctly determined Pillers’ expert’s testimony is insufficient to generate a jury question on defendants’ breach of an applicable standard of care.  Accordingly, we affirm on this issue.

IV.  Applicability of Res Ipsa Locquitur.   

[The doctrine of res ipsa locquitur] is a simple understandable rule of circumstantial evidence with a sound background in common sense and human experience, and difficulty comes only when we attempt to transform it into a rigid legal formula, which arbitrarily precludes its application in many cases where it is most important that it be applied.

Frost v. Des Moines Still Coll. of Osteopathy and Surgery, 248 Iowa 294, 300, 79 N.W.2d 306, 310 (Iowa 1957).  When our supreme court first extended the applicability of the doctrine to cases of medical malpractice, it relied on the reasoning of the California Supreme Court: 

“[I]t is difficult to see how the doctrine can, with any justification, be so restricted in its statement as to become inapplicable to a patient who submits himself to the care and custody of doctors and nurses, is rendered unconscious, and receives some injury from instrumentalities used in his treatment.”

Id. (quoting Ybarra v. Spangard, 154 P.2d 687, 689 (Cal. 1945)). 

Thus, when there is no direct evidence of negligence, a plaintiff may rely on the doctrine of res ipsa locquitur if she proves (1) she was injured by an instrumentality in the exclusive control of the defendant(s) and (2) the injury is a type which would not ordinarily be sustained in the absence of negligence.  Sammons v. Smith, 353 N.W.2d 380, 385 (Iowa 1984).  The application of this doctrine does not relieve the plaintiff of the burden to demonstrate negligence, but rather permits an inference of negligence when she has established these foundational facts.  Id.  Because these are fact questions, at the summary judgment stage, Pillers need only create a genuine issue of fact as to the defendants’ exclusive control of the instrumentality that caused her injury.  Her burden is to produce substantial evidence of exclusive control.  See Cronin v. Hagan, 221 N.W.2d 748, 752 (Iowa 1974).  The district court concluded the doctrine of res ipsa locquitur did not apply because Pillers failed to establish the three defendants had exclusive control and management of the instrumentality that caused her injury as required by Tappe v. Iowa Methodist Medical Center, 477 N.W.2d 396, 399 (Iowa 1991). 


Defendants contend the undisputed evidence shows that an employee of the Finley Hospital prepped and scrubbed Pillers’ leg before surgery and that the negligent application of the prep solution was the sole cause of the injury to Pillers’ thigh.  Pillers asserts, however, the evidence shows prep solution was allowed to seep under the tourniquet and that the duties to properly apply the solution, insure its safe use, and to apply the tourniquet appropriately all fall on the operative team.  Pillers thus maintains the three defendants and the hospital’s employees jointly had exclusive control of the instrumentality that caused the injury to Pillers’ thigh while she was under anesthesia.  The record contains substantial evidence that the prep was ordered by Dr. Field, and that the tourniquet was applied under his direction.  He controlled the inflation and deflation of the tourniquet during the surgery.  March supervised the tourniquet machine.  


In a negligence claim with multiple defendants, the element of exclusive control of the instrumentality that caused the injury may be satisfied by concurrent or joint control or based in part on vicarious liability.  Wick v. Henderson, 485 N.W.2d 645, 650 (Iowa 1992).  

This element usually is stated as meaning that the defendant must be in “exclusive control” of the instrumentality which has caused the accident.  Such control of course does serve effectively to focus any negligence upon the defendant; but the strict and literal application of the formula has led some courts to ridiculous conclusions. . . . “Control” if it is not to be pernicious and misleading, must be a very flexible term.  It may be enough that the defendant has the right or power of control, and the opportunity to exercise it.

Id.  In order to avoid summary judgment under the res ipsa loquitur theory, Pillers need only generate a genuine issue of material fact on the question of whether defendants Field, Reddy and March “shared” exclusive control of the instrumentality that caused her injury.   Sammons, 353 N.W.2d at 387.


Sammons involved a medical malpractice claim against two physicians and a medical center for a nerve injury suffered by Sammons after undergoing an operation on her knee.  Id. at 382.  Sammons’ expert declined to assign fault to any one of the multiple defendants, id. at 388, as did Pillers’ expert in the case at hand.  In addition, Sammons introduced evidence of specific acts of negligence by employees of the hospital which might have caused her injury, id., as did Pillers.  Our supreme court, in Sammons, determined that such evidence should not deprive the plaintiff of her right to proceed under the theory of res ipsa locquitur.   Id.   ‘“A case against one defendant which . . . would . . . go to the jury under the res ipsa locquitur doctrine is not prevented from doing so by the existence of evidence of negligence on the part of another defendant.’”  Id. (quoting Douglas v. Busssabarger, 438 P.2d 829, 836 (Wash. 1968)).    


Although Pillers submitted evidence tending to show that an employee of the hospital negligently prepped Pillers’ leg, the record also contains substantial evidence that the prepping occurred upon orders from Dr. Field.
  The record when viewed in the light most favorable to Pillers also contains substantial evidence that the tourniquet which bound the prep solution under pressure against Pillers’ skin and caused the injury was monitored by March during the surgery.
  We conclude Pillers has presented sufficient evidence at the summary judgment stage to generate a genuine issue of material fact as to the control of Dr. Field and Mr. March over the instrumentality that caused Pillers’ injury.  However, we conclude Pillers failed to produce evidence creating a genuine issue of Dr. Reddy’s control of the instrumentality that caused her injury.  Although Reddy was March’s supervisor, the record is devoid of evidence that Reddy was present in the operating room during Pillers’ surgery and in exclusive or joint control of the instrumentality that caused the injury.  


Appellees also argue that Pillers’ case against the defendants warrants summary judgment because Finley Hospital is no longer a party.  They contend that Pillers cannot establish the remaining defendants had exclusive control over the instrumentality that caused her injury unless all of the parties with control over the instrumentality causing the injury are parties in the litigation.  However, Iowa Code section 668.7 (2001) provides that a “release, covenant not to sue, or similar agreement entered into by a claimant and a person liable . . . does not discharge any other persons liable upon the same claim . . . .”    Section 668.3(2)(b) contemplates that fault may be allocated to all defendant parties, including persons who have been released pursuant to 668.7.  We therefore reject the appellees’ assertion that the dismissal of the hospital pursuant to a settlement agreement precludes Pillers from relying upon the doctrine of res ipsa locquitur in her claim against other defendants.        

  
We conclude the district court erred when it sustained Dr. Field’s and Mr. March’s motion for summary judgment, and we reverse and remand for proceedings consistent with this opinion.


AFFIRMED IN PART, REVERSED IN PART, AND REMANDED.     

� Pillers’ expert seems to describe the defendants’ liability in terms of the “captain of the ship” doctrine. This doctrine imposes broad liability on the surgeon for the conduct of all persons present in the operating room and has not been recognized in Iowa.  See Tappe v. Iowa Methodist Med. Ctr., 477 N.W.2d 396, 402-403 (Iowa 1991). 


� Pillers’ expert testified that prepping occurs upon orders from the surgeon, and Dr. Field’s operative report notes that Pillers’ leg was scrubbed with a Betadine solution for ten minutes.


� The operating room record identifies March as the person in charge of anesthesia. Pillers’ expert testified that the anesthetist must ensure the patient is adequately monitored.  March’s counsel conceded at oral argument that March’s duties included monitoring the tourniquet pressure.





