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IN THE COURT OF APPEALS OF IOWA

No. 3-322 / 02-1175
Filed July 23, 2003

DAVID LEE FLOTH,


Applicant-Appellant,

vs.

STATE OF IOWA,


Respondent-Appellee.

Appeal from the Iowa District Court for Black Hawk County, Todd A. Geer, Judge.


David Floth appeals from the dismissal of his application for post conviction relief.  REVERSED AND REMANDED.


Linda Del Gallo, State Appellate Defender, and Tricia Johnston, Assistant Appellate Defender, for appellant.


Thomas J. Miller, Attorney General, Sharon Hall, Assistant Attorney General, Thomas Ferguson, County Attorney, and Kimberly Griffith, Assistant County Attorney, for appellee.

Considered by Zimmer, P.J., and Hecht and Eisenhauer, JJ.

HECHT, J.

In March 1998, David Floth was charged with first-degree robbery of the P & P station in Waterloo.  Pursuant to a plea agreement, Floth pled guilty to second-degree robbery and agreed to be sentenced immediately.  The district court imposed a ten-year indeterminate term, of which Floth must serve eighty-five percent.  Floth did not appeal his conviction.


On September 15, 2000, Floth filed a pro se application for postconviction relief, raising a variety of issues, including the constitutionality of his sentence, the effectiveness of his trial counsel, the credibility of witnesses, and prosecutorial misconduct.  In his application, Floth contends his trial counsel advised him that if he appealed his conviction, the supreme court could change his conviction from second-degree to first-degree robbery.  Upon Floth’s request, the district court appointed postconviction representation on September 5, 2001.  Although the court directed counsel to prepare an appropriate postconviction relief application, the record does not evidence that this was done.  The State moved for summary dismissal of the application on the ground Floth’s claims were barred because no appeal was taken from the conviction.  A hearing was held on the motion, but no record was made.  “For the reasons set forth in the State’s motion to dismiss,” the district court granted the State’s motion.  Floth, through his appointed counsel, filed a motion to reconsider, which was denied.


Floth appeals, claiming his application for postconviction relief is not procedurally barred, despite his failure to appeal his conviction, because he was denied effective assistance of counsel.


Generally, our review of postconviction proceedings is for errors of law.  When the applicant alleges a denial of his constitutional rights, our review is de novo.  Bugley v. State, 596 N.W.2d 893, 895 (Iowa 1999).

Any claim not properly raised in trial or on direct appeal may not be raised in a postconviction relief proceeding unless the applicant demonstrates sufficient reason for not properly raising the issue before.  Berryhill v. State, 603 N.W.2d 243, 245 (Iowa 1999).   Ineffective assistance of appellate counsel may serve as sufficient reason for not raising ineffective assistance of trial counsel claims in a direct appeal.  Ledezma v. State, 626 N.W.2d 134, 141 (Iowa 2001).  Floth, in his pro se application, asserts he did not appeal his conviction because he received erroneous advice from his trial counsel.  To the extent this assertion does not explicitly state his trial counsel was ineffective for failing to file an appeal, Floth contends his postconviction trial counsel was ineffective for failing to present and preserve this issue properly.  We conclude Floth’s contention that his attorney advised him the supreme court could change his conviction to first-degree robbery if he appealed is sufficient reason for his failure to raise his ineffective assistance of counsel claims on direct appeal.  Thus, we determine the district court erred in its conclusion that Floth’s application for postconviction relief was procedurally barred, and we reverse and remand to the district court for proceedings consistent with this opinion.


REVERSED AND REMANDED.

