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IN THE COURT OF APPEALS OF IOWA 

No. 3-519 / 02-1328
Filed October 15, 2003

ROGER TEMPUS,



Plaintiff-Appellant,

vs.

DANIEL OBERBRECKLING and

RON BRISLAWN,



Defendants-Appellees.



Appeal from the Iowa District Court for Buchanan County, Stephen C. Clarke, Judge.  



Plaintiff appeals from the district court’s award of damages on his claim the defendants destroyed trees on his property.  AFFIRMED.


Larry F. Woods, Oelwein, for appellant.


Justin L. Seurer of Klass, Stoik, Mugan, Villone, Phillips, Orzechowski, Clausen & Lapierre, L.L.P., Sioux City, for appellee Oberbreckling.


Gary F. McClintock of Hoeger & McClintock, Independence, for appellee Brislawn.


Heard by Mahan, P.J., and Vaitheswaran and Eisenhauer, JJ.

EISENHAUER, J. 


Roger Tempus filed a petition claiming his neighbor, Daniel Overbreckling, and a logger, Ron Brislawn, trespassed and willfully cut trees from his land.  The district court awarded Tempus $7300 in damages, which were trebled pursuant to Iowa Code section 658.4 (1997).  On appeal, Tempus contends he should have been awarded an additional $7500 in damages for the actual value of the trees, which should also be trebled pursuant to section 658.4.  We affirm.


I.  Background Facts and Proceedings.  The facts of this case as presented to us on appeal are undisputed.  The defendants have not appealed the district court’s judgment.  Accordingly, the trial court’s findings are conclusive.  In re Stumpenhousen’s Estate, 108 Iowa 555, 560, 79 N.W. 376, 377 (1899).  We need not revisit the issue of whether the defendants willfully trespassed and removed trees from Tempus’s land.

In regard to Tempus’s timber, the court found:


In December of 1975, Roger Tempus (hereinafter Roger) purchased a 10-acre tract of timberland from Eldon Cook.  The 10-acre tract contained virgin timber with a high canopy.  It was home to much wildlife and provided an easy access for Roger to the Wapsipinicon River where he liked to fish.


Eldon Cook had been involved in conservation for Buchanan County for many years and had a particular care for this 10-acre tract.  Roger knew when he bought it that it was not only for the money which he gave Eldon, but also for an implied promise to preserve the area.  He assured Elson that he would give it the same care that Eldon had given it.


Over the next 20 years Roger had the enjoyment and use of the 10 acres of timber.  He and his friends and acquaintances would hunt the acreage, camp on it, and use it as an access to the river.  The land itself took little care, other than clearing out dead wood.  The natural canopy provided by the timber kept the ground free of grasses and brush and provided good habitat for wildlife, particularly wild turkeys and other fowl.


The court concluded that although the defendants received $6462 for the sale of the timber taken from both the Tempus and Overbreckling properties, this measure alone was inadequate to compensate Tempus for his loss.  The court stated, “The mature, majestic trees, the canopy that they provided, and the wildlife to which they gave habitat cannot be replaced in the lifetime of the plaintiff, nor can his loss be valued merely in pennies per board foot.”  Instead, the court found Tempus had established by a preponderance of the evidence a compensable aesthetic loss.  The court determined this value at one dollar per day for a period of twenty years, equaling $7300.  The court then stated, “The damage award to the plaintiff would be approximately the same if the Court were to use another method, such as valuing each of the 75 trees at $100 per tree which is also reasonable based on the evidence.”


II.  Analysis.  Tempus contends the district court erred in awarding damages because he is entitled to both $7300 for the aesthetic value of the trees, and $7500 for the “actual” value of the trees.  We review his claim for correction of errors at law.  Iowa R. App. P. 6.4.


In support of his claim, Tempus relies primarily on Bangert v. Osceola County, 456 N.W.2d 183 (Iowa 1990).  In that case, our supreme court held:


Commercial market value as damages is appropriate when the trees have no special use and their only worth to the owner is their value as wood products.  This is not the case here.  Plaintiffs had allowed these trees to stand for special purposes other than for commercial use.  The record is undisputed that the trees were maintained for sentimental and historic reasons, for shade and windbreaks, as well as for environmental, wildlife and special landmark purposes.  Consequently, plaintiffs' damages may be greater and not less than their commercial loss.  As the trial court did not consider intrinsic damages other than that due to an aesthetic loss, we remand for consideration of these damages on the present record.


. . .


. . . On remand we believe it is appropriate for the trial court to reconsider the evidence of damages.  If satisfied that an intrinsic loss has occurred that exceeds the trees' lumber value, the court may use either method or a combination of both to arrive at an amount that will compensate plaintiffs for their loss.

Bangert, 456 N.W.2d at 190-91 (citation omitted).  Tempus argues that he is entitled to the commercial market value of his trees in addition to the $7300 in intrinsic damages for aesthetic loss he was awarded.  However, under Bangert, Tempus is only entitled to damages “not less than [the trees] commercial loss.”  Id. at 190.  Such damages “may be greater.”  Id. (emphasis added).  


Tempus contends the district court found the actual value of the cut trees was $7500.
  In reviewing the court’s judgment, the court simply calculated alternative methods of valuing the trees.  Instead of setting the damages at one hundred dollars per tree, the court awarded damages at one dollar per day for twenty years, a difference of two hundred dollars.  The court makes no mention of commercial market value or “actual” value of the trees versus their intrinsic value.  We conclude the court was merely calculating a value for the intrinsic damages due to the loss of the trees.  It is axiomatic that the business of calculating damages is uncertain, and the amount of damages must often be inferred or approximated. Field v. Palmer, 592 N.W.2d 347, 353 (Iowa 1999) (holding where there is uncertainty in the amount of damages, a fact finder may allow recovery provided there is a reasonable basis in the evidence from which the fact finder can infer or approximate the damages.)  The court was well within its right to use an alternative method to calculate damages in order to deduce whether its valuation of damages was proper.  

“[T]he trial court has great discretion in rendering an award that will do substantial justice.”  Id. (citing Pierce v. L.J. Earnest, Inc., 411 So.2d 1276, 1280 (La. Ct. App. 1982)).  We conclude substantial justice was done here.  Accordingly, we affirm.


AFFIRMED.
� The evidence supports a finding that the actual market value of the trees is $6462, the amount the defendants actually received for the timber.  The district court’s award of $7300 exceeds the actual market value of the trees.





