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IN THE COURT OF APPEALS OF IOWA 


No. 3-522 / 02-1433

Filed November 26, 2003

RAMONA SAGER,


Plaintiff-Appellant,

vs.

FARM BUREAU MUTUAL INSURANCE

CO. and FARM BUREAU FINANCIAL SERVICES,


Defendants-Appellees.



Appeal from the Iowa District Court for Polk County, Richard G. Blane, II, Judge.


Sager appeals the district court’s judgment in favor of Farm Bureau Mutual Insurance Company.  REVERSED AND REMANDED.


John Werden of Van Dyke & Werden, P.L.C., Carroll, for appellant.


Paul Swinton of Morain, Burlingame & Pugh, West Des Moines, for appellees.


Heard by Vogel, P.J., and Hecht and Vaitheswaran, J.  

VAITHESWARAN, J.


Robert Sager intentionally set fire to the home in which he lived with his wife, Ramona.
  Ramona sought coverage under the couple’s homeowner’s policy.  Her proof of loss statement included some items that were not damaged.  Farm Bureau Mutual Insurance Company (“Farm Bureau”) denied coverage, citing policy exclusions for intentional loss and concealment of fraud.  

Ramona sued to recover payment under the policy.  After considering the case on stipulated facts, the district court entered judgment in favor of Farm Bureau.  This appeal followed.
  

Ramona contends (1) the intentional loss exclusion, as previously construed by our highest court, conflicts with standard fire insurance provisions prescribed by statute and (2) formatting errors in an amendment to her policy render the intentional loss exclusion ambiguous and, therefore, unenforceable.  Farm Bureau counters that recovery is “clearly barred” under the alternate concealment of fraud provision of her policy.  

Our review of this law action tried to the court on stipulated facts is for errors of law.  Pudil v. State Farm Mut. Auto Ins. Co., 633 N.W.2d 809, 811 (Iowa 2001).  As the facts are undisputed, we do not review the findings of fact but only consider assigned errors in the district court’s conclusions of law.  Illinois Nat’l Ins. Co. v. Farm Bureau Mut. Ins. Co., 578 N.W.2d 670, 671 (Iowa 1998); Umthun v. Day & Zimmermann, Inc., 235 Iowa 293, 295, 16 N.W.2d 258, 259 (1944); cf. Explore Info. Serv. v. Court Info. Sys. 636 N.W.2d 50, 55 (Iowa 2001) (holding in action for adjudication of law points, “[w]e will not assume or speculate on controverted facts. . . .”). 
I.  Intentional Loss Exclusion

Ramona’s insurance policy excludes coverage for “[i]ntentional [l]oss,” defined as “any loss arising out of any act committed:  (a) [b]y or at the direction of an ‘insured’ and (b) [w]ith the intent to cause a loss.”  The parties stipulated that Ramona’s husband purposefully set fire to their home.  There was also no question that his act was an intentional loss that barred him from recovering under the policy.  The questions before the district court were 1) whether her husband’s intentional act also barred Ramona from recovering under the policy and 2) whether, if it did, the policy violated statutory fire insurance provisions.

The district court concluded and we agree that the first question has been decided against Ramona.  See Vance v. Pekin Ins. Co., 457 N.W.2d 589, 590 (Iowa 1990).  In Vance, the Iowa Supreme Court held that an intentional loss exclusion clause identical to the clause in the Sagers’ policy barred an innocent co-insured spouse from recovering under a fire insurance policy.  Id. at 593.  Using “familiar principles of interpretation” applicable to insurance policies, the court reasoned that “an insured” as used in the clause unambiguously refers to “an unspecified insured who commits arson” and means that “if any insured commits arson, all insureds are barred from recovering.”  Id.  

We proceed to the second question, whether the intentional loss exclusion, as construed in Vance, conflicts with our statutory scheme for fire insurance policies.  See Iowa Code § 515.138 (2001).  The district court rejected this argument, reasoning that “the Iowa Supreme Court was clearly aware of § 515.138 when they wrote the Vance decision.”  However, Vance did not address this statutory question.  Therefore, the compatibility of the intentional loss exclusion clause, as construed, with Iowa Code section 515.138 is squarely before us.  

Iowa Code section 515.138 sets forth standard fire insurance provisions and, with limited exceptions not applicable here, precludes insurance companies from issuing a policy “other or different from the standard form of fire insurance policy herein set forth.”  Iowa Code § 515.138 (Second); see also Iowa Code § 515.138 (Fifth) (stating policies are to include provisions “which are the substantial equivalent of the minimum provisions of such standard policy. . . .”).  

The standard provisions exclude coverage for certain losses, including perils caused directly or indirectly by “(i) neglect of the insured to use all reasonable means to save and preserve the property at and after a loss. . . .” or losses occurring “[w]hile the hazard is increased by any means within the control or knowledge of the insured.”  Iowa Code § 515.138 (Sixth) (emphasis added).  

Ramona contends that by using “the insured” rather than “an insured” in these statutory exclusion clauses, the legislature intended the exclusions to apply only to the malfeasant insured and not to an innocent co-insured party such as herself.  She argues that where intentional loss exclusion clauses are construed to bar recovery to innocent co-insureds, they conflict with these statutory exclusions.   

Ramona bases her argument on Watson v. United Serv. Auto. Assoc., 566 N.W.2d 683 (Minn. 1997).  In Watson, the Minnesota Supreme Court, like our Supreme Court in Vance, held that the term “an insured” in an intentional loss exclusion clause “unambiguously bars coverage for innocent co-insured spouses.”  Id. at 689-692.  The court then focused on whether the cited policy language violated Minnesota’s standard statutory fire insurance provisions. On this question, the court held that the intentional loss exclusion clause it had just construed provided less protection than the State’s statutory standard fire insurance policy.  Watson, 566 N.W.2d at 689-692.  The court reasoned that “the legislature's use of ‘the insured’ in the Minnesota standard fire insurance policy evinces a general intent to compensate an innocent co-insured spouse despite the intentional acts of the other insured spouse.”  Id.  

In reaching this conclusion, the Minnesota Supreme Court recognized that the statute did not contain the intentional loss exclusion language found in the policy, but noted the conflict arose precisely because the insurer decided to add language not authorized by statute.  The court stated:

Because the Minnesota standard fire insurance policy does not contain a parallel “intentional loss” provision [the insurer’s] “intentional loss” provision is an additional term.  Therefore, we will uphold [the insurer’s] “intentional loss” provision only if it affords the insured all the rights and benefits of the Minnesota standard fire insurance policy or offers additional benefits which provide more coverage to the insured than the statutory minimum.

Id.  As the intentional loss exclusion clause diminished the rights and benefits afforded by statute, the court reformed the policy to permit recovery by the innocent co-insured.

Virtually every jurisdiction that has considered this statutory argument has reached the same conclusion.  See Watts v. Farmers Ins. Exch., 98 Cal. App. 4th 1246, 1261 (Cal. Ct. App. 2002); Trinity Universal Ins. Co. v. Kirsling, 73 P.3d 102, 106-07 (Idaho 2003); Osbon v. Nat’l Union Fire Ins. Co., 632 So.2d 1158, 1161 (La. 1994); Borman v. State Farm Fire and Casualty Co., 499 N.W.2d 419, 422 (Mich. Ct. App. 1993); Volquardson v. Hartford Ins. Co., 647 N.W.2d 599, 610 (Neb. 2002); Lane v. Security Mut. Ins. Co., 724 N.Y.S.2d 670, 672 (N.Y. 2001).  

In Volquardson, the Nebraska Supreme Court stated,


[W]hile there is no specifically designated intentional acts exclusion in the 1943 NYSFIP [New York Standard Fire Insurance Policy], it includes other provisions dealing generally with the insurer’s right to void coverage based upon conduct of “the insured.”  In each instance, the standard policy uses language indicative of a several obligation whereby the insured bears the responsibility for his or her own conduct.  We find no provision in the 1943 NYSFIP creating a joint obligation whereby the wrongful actions of one insured could prejudice the rights of an innocent co-insured.

Volquardson, 647 N.W.2d at 610.

In Lane, the New York Court of Appeals stated, 

Through use of the language “the insured” in the standard policy, the statute delineates independent liabilities and obligations as to each insured to refrain from incendiary acts.  Accordingly, to the extent that the “Intentional Acts” exclusion creates joint liability and bars coverage to plaintiff, an innocent insured not implicated in 

her son’s incendiary act, the exclusion provision is unenforceable under Insurance Law § 3404(f)(1)(A).

Lane, 724 N.Y.S.2d at 672.  

In Watts, the California Court of Appeals stated, 


We agree that since the language adopted by the Legislature for the standard form does not specifically state that the act of any insured will be attributed to all insureds, the intent is that coverage be severable and that an innocent co-insured be able to recover for his or her proportionate share of the damaged property.

Watts, 98 Cal. App. 4th at 1261.

Farm Bureau does not address these opinions.  Instead, the company focuses on two opinions that it contends reached contrary holdings.  See Traders & General Ins. Co. v. Freeman, 81 F. Supp. 2d 1070, 1079 (D. Or. 2000); Dolcy v. Rhode Island Joint Reins. Ass’n, 589 A.2d 313, 315-16 (R. I.1991).  As the Nebraska Supreme Court pointed out in Volquardson, both cases are inapposite.  647 N.W.2d at 609-10.  In Dolcy, the Rhode Island Supreme Court alluded to the statutory issue in a footnote but noted “[t]he plaintiff does not argue that [the intentional loss] clause is ‘inconsistent’ with the statutorily prescribed clauses.”  Dolcy, 589 A.2d at 315 n.1.  In Traders, a federal magistrate judge declined to follow Watson and chose to rely instead on a New York appellate decision holding that an intentional loss provision did not violate the standard fire insurance policy.  Traders, 81 F. Supp. 2d at 1079-80.  However, the New York opinion on which the magistrate judge relied has since been reversed.  See Lane, 724 N.Y.S.2d at 672.  

We see no reason to deviate from the weight of authority on this issue.  The jurisdictions considering this issue were faced with construing the identical language contained in our statutory exclusions (“the insured”) and the virtually identical language contained in the Sagers’ insurance policy (“an insured” or “any insured”).  Each of these jurisdictions found a conflict between the policy and statutory language.  We do as well.  

We conclude the intentional loss exclusion clause contained in the Sagers’  homeowner’s policy, when construed to bar recovery by an innocent co-insured, violates the minimum protections afforded by Iowa Code section 515.138.   Accordingly, the intentional loss exclusion clause is not enforceable against Ramona.  In light of our conclusion on this issue, we find it unnecessary to address Ramona’s second assignment of error concerning formatting errors in an amendment to her policy.  

We proceed to Farm Bureau’s contention that the concealment of fraud exclusion provides an alternate basis on which to affirm the district court’s ruling in its favor.    

II.  Concealment of Fraud Exclusion

We may uphold a district court ruling on a ground not relied on by the court, as long as the ground was urged in that court.  DeVoss v. State, 648 N.W.2d 56, 61 (Iowa 2002).  Farm Bureau raised the concealment of fraud exclusion before the district court.  That exclusion bars recovery where an insured makes material misrepresentations, or engages in other false or fraudulent conduct.
  

The parties stipulated that Ramona’s proof of loss statement contained “substantial inaccuracies” regarding the extent of damage to personal property.   The district court adopted this stipulation, finding Ramona listed “a substantial number of items that were in fact not destroyed in the fire.”  The court characterized these discrepancies as “misrepresentations” but declined to decide “whether such misrepresentation bars Ramona from recovery.”  Instead, the court based its denial of recovery solely on the intentional loss exclusion. 

On appeal, Farm Bureau concedes that “the [district] court did not feel it was necessary to take the next clear and logical step and find the misrepresentation was material.”
  It nevertheless argues that, having raised the concealment of fraud exclusion, the absence of a predicate finding concerning that exclusion does not preclude review.  Ramona responds that Farm Bureau was required to file a Rule 1.904(2)
 motion for expanded findings to preserve error on this issue.  

We disagree with Ramona that there is an error preservation concern. Farm Bureau was the prevailing party and “the requirements of rule 179(b) are only applied to unsuccessful parties challenging the district court decision.”  Ritz v. Wapello County Bd. Of Supervisors, 595 N.W.2d 786, 789 (Iowa 1999); see also Johnston Equip. Corp. of Iowa v. Indus. Indem., 489 N.W.2d 13, 16-17 (Iowa 1992); cf. Barbes v. Iowa Dept. of Transp., 385 N.W.2d 260, 263 (Iowa 1986) (concluding it is in interest of sound judicial administration to decide, rather than remand, issues that were fully briefed and argued but which district court found unnecessary to resolve), Squealer Feeds v. Pickering, 530 N.W.2d 678, 682 (Iowa 1995) (same).  

The next question, then, is whether we can decide the concealment of fraud issue as a matter of law.  Cf. Edwards v. State Farm Mut. Auto. Ins. Co., 296 N.W.2d 804, 807 (Iowa 1980) (noting where trial court made key finding of fraud, coverage matter tried on stipulated facts could be resolved as matter of law “without the necessity of inquiring whether the requisite elements of a fraudulent act were established).”  A misrepresentation bars recovery under the concealment of fraud exception only if the misrepresentation is “material.”  See Webb v. Am. Family Mut. Ins. Co., 493 N.W.2d 808, 811 (Iowa 1992) (stating “mere mistaken recollections of household goods owned” are not considered “misrepresentation[s] amounting to fraud” and these errors “would not be grounds to void an insurance policy.”).
  While materiality may be decided as a matter of law if reasonable minds would not differ on the question, “[w]here the information is not such that it would be considered by all reasonable fact finders as affecting the insurer's acceptance of the risk, the materiality of the information may not be determined as a matter of law but is a question for the finder of fact.”  44 Am. Jur. 2d Insurance § 1022, at 277.  

We believe reasonable fact finders could differ on whether the inaccuracies on Ramona’s proof of loss form rose to the level of material misrepresentations or fraud.  See Webb, 493 N.W.2d at 811 (stating it was for the jury to infer whether discrepancies on a proof of loss form rose to a material false swearing); Helm v. Anchor Fire Ins. Co., 132 Iowa 177, 180, 109 N.W. 605, 606 (1906) (stating “[w]hether plaintiff did or did not knowingly make a false statement as to values became an issue of fact to be submitted to the jury”).  Cf. Watts, 98 Cal. App. 4th at 1262 (declining to decide on summary judgment record that insured made a false swearing on a proof of loss form).  Ramona testified by deposition that the discrepancies on her proof of loss form were essentially honest mistakes.  Farm Bureau urged that her overvaluation of losses was a purposeful attempt to receive more than she was entitled to.
  Therefore, a finding of materiality would have turned on witness credibility which was particularly within the fact finder’s purview.  Webb, 493 N.W.2d at 811; see also Conklin v. Conklin, 586 N.W.2d 703, 706-07 (Iowa 1998).  The problem is that the fact finder in this instance was in no better position to judge credibility than we are because the case was submitted on stipulated facts.  Gendler Stone Prod. Co. v. Laub, 179 N.W.2d 628, 630 (Iowa 1970).  Therefore, a remand to make the necessary findings based on credibility would be meaningless.  Cf.  Conklin, 586 N.W.2d at 707 (remanding to have district court make predicate fact findings on domestic abuse); State ex rel. Miller v. Hydro-Mag, Ltd., 379 N.W.2d 911, 914 (Iowa 1986) (remanding case for further proceedings in action for adjudication of law points, where facts were disputed and parties did not stipulate to facts).


We conclude that, as Farm Bureau cannot establish the applicability of the concealment of fraud exclusion as a matter of law, it is not entitled to affirmance on this alternate ground.   
III.  Disposition


We reverse the district court judgment and remand for entry of judgment in favor of Ramona Sager in the stipulated amount.  See In re Estate of Boyd, 634 N.W.2d 630, 643 (Iowa 2001); Gateway Transp.Co. v. Phillips and Phillips Co., 261 N.W.2d 175, 178 (Iowa 1978). 
REVERSED AND REMANDED.

� At the time of this action, the parties were divorced.


� Although the court also entered judgment in favor of a second defendant, Farm Bureau Financial Services, the appellee stated at oral argument that this defendant was  dismissed from the lawsuit at the time of trial.  


� The concealment of fraud provision states in pertinent part,


	[W]e provide no coverage for loss under SECTION I-PROPERTY COVERAGES if, whether before or after a loss, one or more “insureds” have:


	(1) Intentionally concealed or misrepresented any material fact or circumstance;


	(2) Engaged in fraudulent conduct; or 


	(3) Made false statements;


relating to this insurance.





� Although Farm Bureau cursorily mentions fraudulent conduct and false statements, its primary focus is on the material misrepresentation prong of the concealment of fraud exclusion.


    


� Formerly Rule 179(b)


� Cf. Hyler v. Gardner, 548 N.W.2d 864, 871 (Iowa 1996) (stating elements of equitable claim for rescission based on misrepresentation are (1) representation, (2) falsity, (3) materiality, (4) intent to induce other to act or refrain from acting, and (5) justifiable reliance; and elements of a tort claim for misrepresentation are: (1) representation, (2) falsity, (3) materiality, (4) scienter, (5) intent, (6) justifiable reliance, and (7) resulting injury or damage.  See also Rubes v. Mega Life & Health Ins. Co., Inc., 642 N.W.2d 263, 270-71 (Iowa 2002) (analyzing elements supporting equitable rescission of insurance contract based on misrepresentations of insured).


� Farm Bureau cited deposition testimony of Ramona’s former husband that a washer, dryer, stove and refrigerator listed on the proof of loss form were not damaged.





