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IN THE COURT OF APPEALS OF IOWA 


No.  3-719 / 02-1451

Filed November 26, 2003

MICHAEL BERENT, MATT BLIZEK, MORI

CONSTANTINO, AMANDA COYNE, CAROLINE

DIETERLE, LOLLY EGGERS, JENNIE EMBREE,

SARA EPSTEIN, ELLEN HAYWOOD, PAUL

INGRAM, JON KLINKOWITZ, MICHAEL ROMP,

ROD SULLIVAN, SARA SWISHER, BOB 

THOMPSON, NICHELLE THOMPSON, JEFF THORNE,

ROBERTA TILL-RETZ, JAMES WALTERS, KAREN 

KUBBY and BETTE MAYES, 



Plaintiffs-Appellants, 

vs.

CITY OF IOWA CITY, CONNIE CHAMPION,

STEVEN KANNER, ERNEST W. LEHMAN, 

MIKE O’DONNELL, IRVIN PFAB, DEE 

VANDERHOEF and ROSS WILBURN, as 

Members of the City Council of Iowa City,



Defendants-Appellees.



Appeal from the Iowa District Court for Johnson Country, Thomas M. Horan, Judge.  



Citizens of Iowa City appeal the district court’s order granting summary judgment in favor of the City of Iowa City and certain individual members of the Iowa City council.  AFFIRMED AND REMANDED.


Bruce D. Nestor of De León & Nestor, Minneapolis, MN, for appellants.


Eleanor M. Dilkes, City Attorney, and Susan Dulek, Assistant City Attorney, Iowa City, for appellees. 


Considered by Huitink, P.J., and Vaitheswaran and Eisenhauer, J

VAITHESWARAN, J.

Eligible Iowa City voters sought a writ of mandamus compelling the Iowa City Council to hold a special election on certain proposed amendments to Iowa City’s (the City’s) home rule charter.  The district court granted the City’s motion for summary judgment.  We affirm and remand.

I.  Background Facts and Proceedings

Approximately 1600 individuals signed petitions seeking a vote on three proposed amendments to the home rule charter.  The first amendment sought to have the chief of police appointed by the city council rather than the city manager and to have both the chief of police and city manager subject to retention elections.  The second amendment sought the establishment of a police civilian review board with certain minimum powers. The third amendment directed the police department to issue citations in lieu of arrest for non-violent misdemeanors and further directed the department to avoid the use of undercover agents, anonymous tips, garbage searches, or knock-and-talks in the investigation of such crimes.   

The petitioners submitted their petitions to the city clerk who, pursuant to statutory requirements, reviewed the signatures and accepted them for filing. See Iowa Code § 362.4 (2001).  Thereafter, seven individuals and the League of Women Voters filed objections to the proposed amendments.  An Objections Committee of the Iowa City Council, made up of the mayor, a council person, and the city clerk considered the objections and, using a “legal sufficiency” standard, voted to uphold one or more objections to each of the proposed amendments.  In light of this ruling, the city council did not submit the proposed amendments to the electorate. 

The petitioners filed an application for writ of mandamus seeking to have the defendants “fulfill the duties imposed upon them by law and directing the Iowa City Council to submit the proposed amendments to the voters of Iowa City at a special election as required by Statute and the Home Rule Charter for the City of Iowa City.”  The City and the petitioners then moved for summary judgment.  The district court granted the City’s motion and denied the petitioners’ motion, concluding “[t]here is no basis for mandamus in this case.”  

The petitioners sought enlarged findings of fact and conclusions of law on whether a remedy other than mandamus would afford them relief.  See Iowa R. Civ. P. 1.904(2).
  The district court summarily denied their motion and this appeal followed.
II.  Scope and Standard of Review


As a preliminary matter, the parties disagree on our scope of review, with the petitioners claiming it is de novo and the City contending it is for errors of law.  While mandamus is an equitable action that is generally reviewed de novo, our review of a summary judgment ruling is for errors of law.  Koenigs v. Mitchell County Bd. of Supervisors, 659 N.W.2d 589, 592 (Iowa 2003).  The only questions before us are whether genuine issues of material fact exist and whether the City is entitled to judgment as a matter of law.  Id.  Finding no genuine issues of material fact, we focus on whether the district court erred as a matter of law in concluding mandamus was inappropriate.  

III.  Appropriateness of Mandamus

A mandamus action is one “brought to obtain an order commanding an inferior tribunal, board, corporation, or person to do or not to do an act, the performance or omission of which the law enjoins as a duty resulting from an office, trust, or station.”  Iowa Code § 661.1.  It should not be used to establish rights, but to enforce rights already established.  Hewitt v. Ryan, 356 N.W.2d 230, 233 (Iowa 1984).  A writ of mandamus should be issued only where “rights and duties are clear.”  Reed v. Gaylord, 216 N.W.2d 327, 332 (Iowa 1974).

Three Code provisions govern the City’s duty with respect to the submission of proposed amendments to the Iowa City electorate.  Iowa Code section 372.11(3) provides: 

If a petition valid under the provisions of section 362.4 is filed with the council proposing an amendment to the charter, the council must submit the proposed amendment to the voters at a special city election, and the amendment becomes effective if approved by a majority of those voting.  

Iowa Code section 362.4 in turn provides:


If a petition of the voters is authorized by the city code, the petition is valid if signed by eligible electors. . . .  The petition shall include the signatures of the petitioners, a statement of their place of residence, and the date on which they signed the petition.

The petition shall be examined before it is accepted for filing.  If the petition appears valid on its face it shall be accepted for filing.  If it lacks the required number of signatures it shall be returned to the petitioner.  



Petitions which have been accepted for filing are valid unless written objections are filed with the city clerk within five working days after the petition is received.  The objections process in section 44.8 shall be followed.

 Finally, Iowa Code section 44.8 states, “Objections filed with the city clerk shall be considered by the mayor and clerk and one member of the council chosen by the council by ballot, and a majority decision shall be final . . . .”

The petitioners contend these provisions imposed a clear duty on the City to submit the proposed charter amendments to the electorate.  In their view, Iowa Code section 44.8 only empowered the Objections Committee to consider and determine the validity of objections to signatures, residency, or the date of signing and afforded no authority to determine the “legal sufficiency” of the proposed charter amendments.  The City responds that the cited provisions envision more than a “facial review” of the petitions by the Objections Committee.  
We need not resolve the scope of the Objections Committee’s powers under Iowa Code section 44.8.  As the City correctly points out “the threshold questions of whether the Objections Committee and the City Council acted legally have not been decided.”  Absent an answer to these threshold questions, the City had no clear duty to submit the proposed amendments to the electorate and mandamus was inappropriate.  See Moderate Income Hous., Inc. v. Board of Review, 393 N.W.2d 324, 326-27 (Iowa 1986) (holding that where it was unclear whether board acted illegally, mandamus was not proper and certiorari was appropriate remedy). 

IV.  Certiorari as Alternate Remedy

Anticipating our conclusion, the petitioners ask us to remand the case to allow them to proceed via certiorari.  They cite Iowa Rule of Civil Procedure 1.458 which authorizes amendments to petitions where a party has sought the wrong remedy.
 

Certiorari is appropriate “where an inferior tribunal . . . or officer, exercising judicial functions, is alleged to have exceeded proper jurisdiction or otherwise acted illegally.” See Iowa R. Civ. Pro. 1.1401.  The petitioners allege that the Objections Committee exceeded its authority in ruling on objections.  Without conceding entitlement to relief, the City agrees the petitioners “could have sought review by the courts in a certiorari action against the Objections Committee alleging that it acted illegally.”  

We remand to allow the petitioners to amend their petition to add certiorari.  See Moderate Income Hous., Inc., 393 N.W.2d at 326-27 (remanding to allow amendment of petition to allege certiorari); Stafford v. Valley Cmty. Sch. Dist., 298 N.W.2d 307, 310 (Iowa 1980) (same).  We intimate no view concerning the procedural defenses or substantive challenges to certiorari raised by the City.  
AFFIRMED AND REMANDED.

� Formerly Iowa R. Civ. P. 179(b).


� Iowa Rule of Civil Procedure 1.458 provides the following: 


     In any case of mandamus, certiorari, appeal to the district court, or for specific equitable relief, where the facts pleaded and proved do not entitle the petitioner to the specific remedy asked, but do show the petitioner entitled to another remedy, the court shall permit the petitioner on such terms, if any, as it may prescribe, to amend by asking for such latter remedy, which may be awarded.








