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IN THE COURT OF APPEALS OF IOWA

No. 3-775 / 02-1483
Filed November 26, 2003

IN RE THE MARRIAGE OF DONNA J. BRUN and DUANE A. BRUN
Upon the Petition of

DONNA J. BRUN,


Petitioner-Appellant,

And Concerning

DUANE A. BRUN,


Respondent-Appellee.


Appeal from the Iowa District Court for Johnson County, William L. Thomas, Judge.


Donna Brun appeals from the property division provisions of the decree dissolving her marriage to Duane Brun.  AFFIRMED AS MODIFIED.


John Stevens of Lewis & Stevens, Muscatine, for appellant.


Patricia Kamath of Kamath Law Office, Iowa City, for appellee.


Heard by Vogel, P.J., and Hecht and Vaitheswaran, JJ.

HECHT, J.

Donna Brun appeals from the property division provisions of the decree dissolving her marriage to Duane Brun.  We affirm as modified.

I.  Background Facts and Proceedings.  On October 16, 2000, Donna Brun filed a petition for dissolution of marriage.  During the twenty-five year marriage, Donna and her husband, Duane, had raised two children and created a substantial farming operation which consisted of both livestock and crop production.  A trial was held in September and October of 2001, and in January of 2002, Donna filed a motion to reopen, claiming newly discovered evidence of additional marital assets.  In June 2002, the district court entered a decree denying Donna’s motion to reopen, dissolving the marriage, and dividing the parties’ debts and assets.  Donna subsequently filed a motion for new trial repeating the arguments raised in the motion to reopen.  After this motion was denied, Donna filed a motion to modify, which was also overruled by the district court.  Donna appeals, claiming the district court erred by denying her motions to reopen and for new trial.  She also contends the district court’s division and valuation of marital property is inequitable.

II.  Scope and Standards of Review.  An action for dissolution of marriage is in equity, and our review is de novo.  Iowa R. App. P. 6.4.  However, we review a district court’s denial of a motion to reopen for an abuse of discretion.  In re Marriage of Kirman, 666 N.W.2d 622, 622 (Iowa 2003).  Similarly, we also review a district court’s grant or denial of a motion for new trial for an abuse of discretion.  In re Marriage of Wagner, 604 N.W.2d 605, 609 (Iowa 2000).

III.  Motion to Reopen and Motion for New Trial.  Donna first argues that the district court erred in denying her motion to reopen and motion for new trial.  She contends the court abused its discretion by refusing to allow her the opportunity to present evidence she discovered after the end of the trial.  The evidence included the actual value of the 2001 harvested crops (which had been estimated during trial), evidence that Duane owned a snowmobile at the time of trial, and evidence that Duane had funds in a hedge account at the time of trial.  The district court denied both motions, determining that the evidence was not newly discovered and that it was arcane and confusing and would not have clarified the issues for the district court.


Although we believe it would have been well within the district court’s discretion to grant either of Donna’s motions, particularly the motion to reopen, we cannot conclude it was an abuse of discretion to deny them.  We acknowledge the important policy interest favoring finality of proceedings and discouraging the reopening of a case or granting a new trial, particularly in an acrimonious dissolution proceeding which is subject to de novo review on appeal.  We therefore affirm the district court’s denial of Donna’s motion to reopen and motion for new trial.  Accordingly, as we examine the equity of the district court’s division of property, we will not consider evidence outside the record created at trial.

IV.  Modifications to the Decree.  Donna presents numerous issues on appeal regarding the equity of the district court’s valuation and division of certain marital property.  We will address each in turn.  


A.  Valuation of the growing crops.  Due to the timing of the trial in late September and October, the 2001 crops were not yet harvested, and the parties were forced to estimate their value.  The district court found Duane would harvest 135 bushels of corn and 35 bushels of beans per acre, and determined that the total value of the anticipated 2001 crop was $126,018.00.

Duane testified that the 2001 crops had suffered severe corn borer and cutworm damage and would be significantly smaller than past harvests.  He estimated he would harvest between 125 and 130 bushels of corn per acre.  Donna, however, rebutted Duane’s corn yield estimate with her own based upon measurements she undertook consistent with instructions provided by the National Crop Insurance Services.  Donna’s corn yield estimate of 152 to 162 bushels per acre was significantly higher than Duane’s estimate.  We conclude Donna’s calculations of the anticipated yield based upon measurement to be more credible.  On de novo review, we find the value of the unharvested corn should be based on an anticipated yield of 157 bushels per acre, the average of Donna’s two measurements. 


Duane testified he expected the bean harvest to be between thirty-five and forty bushels per acre.  Donna did not provide an alternate yield estimate based upon measurement of the expected bean harvest so we credit Duane’s testimony.  On de novo review, we find the value of the anticipated bean crop should be based on a yield of forty bushels per acre. 

Donna also argues that the cost of harvesting the crops was overestimated by the district court.  However, we conclude the figure relied on by the district court was provided by a credible expert witness, and we decline to adjust that figure in our calculation.  Therefore, our calculation of the estimated value of the growing crop is as follows:

	
	340
	acres corn
	
	357 
	acres beans

	x
	157
	bushels per acre
	x
	40 
	bushels per acre

	
	53,380
	bushels corn
	
	14,280 
	bushels beans

	x
	$2.04
	price per bushel corn
	x
	$4.43 
	price per bushel beans

	
	$108,895.20
	value of corn crop
	
	$63,260.40
	value of bean crop

	-
	$16,243.00
	cost to harvest corn
	-
	$6,727.00
	cost to harvest beans

	
	$92,652.20
	net value of corn harvest
	
	$56,533.40
	net value of bean harvest


Thus, we find the value of the 2001 crops at the time of trial was $149,185.60.


B.  Estimated Income Tax.  Donna contends the district court should not have reduced the parties’ marital assets by $61,263.00 in estimated income taxes to be paid for 2001 tax year.  Donna points out that the parties have never been required to pay such a high income tax.  Our review of the record leads us to agree with Donna.  The parties submitted their past income tax records and these records show the parties paid an average of $2,551.00 in income taxes for the years 1996 through 2000.  We find the parties’ estimated 2001 income tax for purposes of property division is $2,551.00.


C.  Hedge Account.  Donna argues the value of the hedge account should have been included in the parties’ marital assets and divided.  However, evidence produced at trial indicated this account had been emptied prior to trial and that some of the funds were used pay for a daughter’s car.  Evidence also indicated that the remainder of the funds were placed in the Hills Bank Farm Account, which was included in the marital assets subject to division.  Accordingly, we do not modify the decree on this issue.


D.  Snowmobile.  Donna argues Duane owned a snowmobile at the time of trial that should have been included in the marital assets.  Again, because no evidence of this snowmobile exists in the trial record and we find no abuse of discretion in the district court’s refusal to reopen the record, we do not adjust the decree on this issue.


E.  Principal Balance on AR Farm Contract.  Donna contends the district court used the wrong figure when it determined the remaining principal balance of $43,750 on the contract for the purchase of the AR farm.  After a review of the exhibits presented on this issue by both Duane and Donna at trial, we find Donna’s evidence is more reliable.  The amortization schedule submitted by Duane was dated 2/27/1986, and shows a principal balance of $43,750.00 as of September 2001 if payments were made as scheduled.  Donna produced a balance sheet dated 2/16/2001 showing that the principal balance on the contract before the 3/1/2001 payment is $43,750.00, and after the 3/1/2001 payment is $42,000.00.  Duane’s cancelled check for the 3/1/2001 payment was also entered into evidence.  We conclude the remaining principal balance due on the AR farm contract as of the time of trial was $42,000 and modify the decree accordingly. 


F.    Value of Machinery.  Donna urges us to accept on de novo review her expert’s opinion as to the value of the parties’ tools and machinery.  Both parties submitted an expert opinion on this issue.  After our de novo review, we conclude the district court’s valuation of the machinery is within the range of evidence presented at trial and decline to modify that portion of the decree.


G.  Value of AR Farm.  Donna disputes the value placed on the AR farm by the district court.  She argues the district court incorrectly stated she stipulated as to the value of the AR farm based on the appraisal by Crane and Associates.  Whether Donna stipulated or not, we conclude the value assigned to the AR farm by the district court, $223,250, as calculated by Crane, is a reasonable appraisal.  Donna contends Crane failed to take into account several improvements to the AR farm and significantly undervalued the grain storage bins on the Henry Brun farm.  However, our review of the appraisal indicates it is not clear whether Crane failed to account for the improvements or whether he simply assigned them a much lower value than Donna would prefer.  We also conclude that the value assigned to the storage bins is reasonable in light of their condition and location on real estate not owned by the parties.  We decline to modify the decree in this respect.


H.  Value of Home Farm.  Donna points out that the appraisal of the home farm contained an obvious and significant mathematical error.  Duane responds that Donna stipulated to the value contained in the appraisal and therefore has no cause to complain.  We agree that Donna stipulated to use Crane’s appraisal for the value of the home farm, but we conclude that equity requires us to correct the obvious mathematical error contained in the appraisal and to adjust the value of the asset for purposes of property division.  The Crane appraisal contains the following calculation:

36.4 acres cropland @ $2420.00 per acre = $58564.00

This calculation is clearly incorrect.  36.4 acres valued at $2420.00 per acre equals a total value of $88,088.00.  This error resulted in undervaluing the property by $29,524.00.  We find the value of the home farm is $293,348.00.


I.  Lavender/Lightning Print and Bench.  Donna contends the district court erred by giving Duane two items that were Christmas gifts from Duane to Donna during their marriage.  Duane disputes that the items were gifts to Donna and that gifts between spouses are treated the same as gifts from third-parties.  Normally, gifts received by one spouse during the marriage are the separate property of that spouse and are not subject to division at dissolution.  Iowa Code § 597.21(2) (2001).  Donna testified at trial that the two items were gifts to her from Duane.  Duane offers no evidence that the items were not gifts to Donna, nor any authority for the proposition that gifts between spouses are treated differently than gifts from third-parties.  We therefore find the lavender/lightning print and the bench should be awarded to Donna.


J.  Homestead Farm.  Donna contends the district court should have awarded her the homestead farm.  She contends Duane could use the AR farm as the center of his farming operation and would only sacrifice 70 of 700 crop acres if she were awarded the home farm.  However, our courts have noted the importance of encouraging the continuation of farmers in their profession by allowing them to retain their land, buildings, and other assets when fairness permits.  In re Marriage of Calenius, 309 N.W.2d 510, 514-15 (Iowa 1981), In re Marriage of Hardy, 539 N.W.2d 729, 732 (Iowa Ct. App. 1995).  Duane points out that Donna has made no claim to any of the machinery or other equipment used in the farming operation and does not evidence an intent to farm herself.   In fact, at the time of trial, Donna was employed off the farm by an insurance company.   Although we do not discount Donna’s significant contribution to the success and growth of the farming operation in the past, given these facts, we conclude Duane should be awarded the home farm.

V.  Summary.  We conclude the district court acted within its discretion when it denied Donna’s motion to reopen and motion for new trial.  Because of the above modifications to the decree, Duane shall pay $332,100.00 to Donna to effectuate an equitable division of the parties’ property.  


AFFIRMED AS MODIFIED.

