PAGE  
2

IN THE COURT OF APPEALS OF IOWA

No. 3-331 /  02-1545
Filed July 10, 2003

IN RE THE MARRIAGE OF MICHELLE J. WERNIMONT and JEROME V. WERNIMONT
Upon the Petition of

MICHELLE J. WERNIMONT,


Petitioner-Appellee,

And Concerning

JEROME V. WERNIMONT,


Respondent-Appellant.


Appeal from the Iowa District Court for Carroll County, Joel E. Swanson, Judge.


Jerome Wernimont, challenges the district court’s order modifying the visitation provisions of the parties’ decree of dissolution.  AFFIRMED.


Judd Kruse of Kruse & Dakin Law Office, Boone, for appellant.


Anjela Shutts and Jonathan Kramer of Whitfield & Eddy, P.L.C., Des Moines, for appellee.


Considered by Sackett, C.J., and Huitink and Vogel, JJ.

SACKETT, C.J.

Respondent-appellant, Jerome Wernimont, challenges the district court’s order modifying the visitation provisions of the parties’ decree of dissolution.  Primarily, he argues the court erred in modifying the decree without finding a substantial change in circumstances.  He also disagrees with the visitation provisions ordered by the court.  Petitioner-appellee, Michelle Wernimont, responds that Jerome did not preserve error on this issue.  She seeks an award of appellate attorney fees.  We affirm.


The parties have three daughters from their sixteen-year marriage.  The record reveals an acrimonious relationship between the parties concerning child support and visitation.  A protective order prohibited Jerome from communicating with Michelle except through legal counsel and directed Michelle to communicate with Jerome only in writing.  Lutheran Social Services also was involved in an attempt to resolve disputes between the parties concerning visitation.


The proceeding from which this appeal was taken began with Jerome filing a “Motion to Vacate Age Appropriate Counseling for Children Order.”  Within the next fifteen days, he also filed an “Application to Cite Petitioner for Contempt” and a “Motion for Court to Intervene with Visitation.”  He also sought to have the protective order vacated.  After a hearing on all the pleadings, the district court vacated the prior order for age-appropriate counseling for the children, found the visitation issues raised in the contempt application were not the result of willful disobedience to a court order, set a later hearing on the protective order issue, and modified the visitation schedule previously ordered.


During the hearing, the following exchange between the court and Jerome occurred:


THE COURT:  I didn’t cover and I think I’ll just make this clear for the record, Mr. Wernimont and Ms. Shutts and I talked about the visitation schedule and the current Order and am I correct, and I’m asking this for the record, Mr. Wernimont, that you have submitted to me your proposal for visitation, visitation schedule?  A.  Yes, your honor.


THE COURT:  And that Ms. Shutts has made it known to me and with you there the request of Michelle as to the visitation schedule and based upon those two requests, I will enter a new Order that deals with the visitation schedule which will change, alter, amend, whatever you wish to call it, the Order regarding custody and visitation which was issued March 15, 2000, is that agreeable Mr. Wernimont?  A.  Yes, your honor.


In its findings, the court noted:

The parties have agreed that the visitation schedule previously Ordered is unworkable, as the Lutheran Social Services has been eliminated from counseling in this matter.  Accordingly, the parties have submitted to the Court proposals for visitation schedule.  The Court will now establish visitation.


The court denied both Michelle’s motion to amend or enlarge under Iowa Rule of Civil Procedure 1.904(2) and Jerome’s response, which also asked the court to amend or enlarge its order.  Jerome appealed.


On appeal, Jerome contends the court erred in modifying the visitation schedule without finding a substantial change in circumstances.  Michelle argues Jerome did not preserve this issue.


From our de novo review of the record before us, we are convinced visitation was litigated by express consent of the parties.  Although the proceedings were initiated by Jerome’s filing of the “Motion to Vacate Age Appropriate Counseling for Children Order,” it is clear from the quotes from the record above that visitation would be modified—and Jerome agreed.  Further, vacating the age-appropriate counseling order also involved removing Lutheran Social Services as the mediator between the parties in visitation, thus requiring modification of the original visitation provisions.  Even if the issue had not been litigated by consent, we would find a substantial change in circumstances justifying modification of visitation.  We therefore affirm the district court’s modification of the visitation provisions of the parties’ decree of dissolution.


Jerome also contends the district court abused its discretion in how it modified visitation.  The district court has discretion in determining whether modification is warranted, and we will not disturb that discretion on appeal unless there is a failure to do equity.  In re Marriage of Kern, 408 N.W.2d 387, 389 (Iowa Ct. App. 1987) (citing In re Marriage of Vetternack, 334 N.W.2d 761, 762 (Iowa 1983)).  Jerome points to other cases in which the noncustodial parent was given the same visitation he seeks on appeal.  Prior cases are of little precedential value in reviewing modification of visitation, and the court must seek only to establish that which will be in the best interests of the child.  In re Marriage of Bunch, 460 N.W.2d 890, 891 (Iowa Ct. App. 1990).  We find setting a more fixed visitation schedule is better for the children than having their parents continually fighting over visitation.  We find no abuse of discretion.


Finally, Michelle seeks an award of appellate attorney fees.  We award no fees on appeal.  Costs of this action are assessed equally between the parties.


AFFIRMED.







