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IN THE COURT OF APPEALS OF IOWA

No. 3-528 / 02-1568
Filed November 26, 2003

LARRY DEAN GROENENDYK and

JOYCE FAYE GROENENDYK,


Plaintiffs-Appellees,

vs.

MAHASKA COUNTY BOARD OF REVIEW,


Defendant-Appellant.

__________________________________

MARK ALLEN GROENENDYK,


Plaintiff-Appellee,

vs.

MAHASKA COUNTY BOARD OF REVIEW,


Defendant-Appellant.


Appeal from the Iowa District Court for Mahaska County, Michael Mullins, Judge.


Respondent-appellant Mahaska County Board of Review appeals the judgment of the district court reversing the Board’s denial of the property tax protest brought by petitioners-appellees Larry and Joyce Groenendyk, and Mark Groenendyk.  AFFIRMED.

Frank Pechacek, Jr., Bruce Green, and M. Brett Ryan of Wilson & Pechacek, P.D.C.,Council Bluffs, for appellant.


Randall Stravers of Clements, Pothoven, Straves & Yahes, Oskaloosa, for appellees.


Heard by Sackett, C.J., and Mahan and Eisenhauer, JJ.

SACKETT, C.J. 


Respondent-appellant Mahaska County Board of Review (Board) appeals the judgment of the district court reversing the Board’s denial of the property tax protest brought by petitioners-appellees Larry and Joyce Groenendyk, and Mark Groenendyk, whose cases were consolidated.  On appeal the Board argues (1) the Groenendyks’ argument before the district court that the assessor overvalued their land because of its status as “unimproved” was not properly before the court, as it was not raised before the Board; (2) in challenging their property assessment as having an “error in the assessment” under Iowa Code section 441.37(1)(d) (2001) the Groenendyks are limited to alleging errors of fact or unintended result; and (3) the trial court erred in determining that the assessor committed error by failing to use a fifty-percent discount in assessing the Groenendyks’ land.  We affirm.

I.
BACKGROUND FACTS AND PROCEEDINGS


Following assessment by the county assessor of farmland the Groenendyks owned in Mahaska County, the Groenendyks appealed to the Board.  The Groenendyks were seeking a fifty-percent discount on the valuation of their farm due to its susceptibility to flooding.  


In evaluating farmland, the assessor looks to the soil type of the land to value the land according to the Corn Suitability Rating (CSR), or high-yield potential, of its soil type.  In addition to the CSR, farmland value may be discounted by up to fifty percent if the soil types, whatever their CSR, are susceptible to flooding.  Guidelines the assessor is directed to rely upon in valuing the Groenendyks’ property uniformly assign discounts to farmland containing certain soil types prone to flooding.  Two types of soil found on the Groenendyks’ land were especially subject to flooding and qualified for discounts.  Land containing one of these types of soils was assessed using the fifty-percent discount the Groenendyks were seeking.  Land containing the other soil type, however, was assessed using only a twenty-five percent discount.  “Unimproved” land, regardless of the soil type it contains, is eligible for the fifty-percent discount.    


Included in their petitions to the Board covering various tracts, the Groenendyks made the following challenges to the assessments:  (1) “There is not enough deduction taken for the soils that relate to productivity compared to hill or ridge ground”; (2) “There is not enough deduction taken for the soils that relate to productivity compared to upper soils”; (3) “This farm had coal dug up in the 1960’s and has been reclaimed and 20A still [is] an open pit.  You are using the CSR before the coal was dug up”; and (4) “You are comparing the CSR on river bottom that [floods] and ponds to ground by Cedar and Fremont that is probably forty feet higher in elevation and only allowing twenty-five percent reduction on the CSR which should be forty-five to fifty percent.”


Following a hearing, the Board determined there was no error in the assessment.  The Groenendyks appealed to the district court.  As part of their appeal the Groenendyks argued their land should have been assessed using the fifty-percent discount because it was “unimproved.”  They presented evidence demonstrating that their property was subject to flooding because of its soil-type, low elevation and proximity to rivers and also because it had not been adequately improved by various means of flood control.  The Board argued the Groenendyks’ argument based on the status of the land as “improved” or “unimproved” was not properly before the trial court because that issue was not before the Board.


The trial court found in favor of the Groenendyks, concluding the Groenendyks properly raised the issue of the “improved” / ”unimproved” status of the land, and that they demonstrated their land was susceptible to flooding and consequently met the definition of “unimproved.”  The court accordingly reduced the valuation of the Groenendyks’ land to reflect a fifty-percent discount.

II.
SCOPE OF REVIEW


The district court hears appeals from decisions of a board of review with reference to protests of assessment in equity.  Iowa Code §§ 441.38, 441.39.  We review cases brought in equity de novo.  Iowa R. App. P. 6.4; See Cott v. Board of Review, 442 N.W.2d 78, 80 (Iowa 1989).

III.
ANALYSIS


A.
Preservation of error


The Board first argues the district court erred in considering, for purposes of determining whether the Groenendyks should receive the fifty-percent discount, whether their land qualified as “unimproved,” as that issue was never presented to the Board.


In their petitions to the Board, the Groenendyks did not use the specific word “unimproved” in requesting a fifty-percent discount.  However, “unimproved” land is described in the CSR table as land containing “inadequate surface or subsurface drainage,” and the whole basis upon which the Groenendyks sought the fifty-percent discount from the Board was the propensity of their land to flood.


Testimony in the trial transcript indicates “improvement” is an understood component in assessing the value of land prone to flooding.  Mark Groenendyk testified he recalled discussing before the Board the difficulty of using tile drainage or sustaining “outlets” on the property.  Ron Van Veldhuizen also testified he recalled discussions before the Board regarding the Groenendyks’ inability to tile their property for proper drainage because of relative land elevations.  We conclude that the question of whether land qualifies as “unimproved” was implicit in the Groenendyks’ appeal to the Board based on the grounds that their land was susceptible to flooding, and that the “improvement” / “unimprovement” evidence at trial was additional evidence of this ground.
  


B.
Interpretation of Iowa Code section 441.37(1)(d)


 The Board next argues that in challenging their property assessment as having an “error in the assessment” under Iowa Code section 441.37(1)(d) (2001) the Groenendyks are limited to alleging errors, such as those of fact or unintended result, which do not involve a judgment call.  In making this argument, the Board urges us to adopt the reasoning that under section 441.37(1)(d) the legislature provided for appeals only in those cases where errors were not a result of a judgment call.  The Board argues the assessor in this case made a judgment call, and that therefore the Groenendyks’ claims are improperly made under section 441.37(1)(d).


The Board offers no authority supporting such a limited interpretation of “error” in section 441.37(1)(d).  In fact in American Legion, Hanford Post 5 v. Cedar Rapids Board of Review, 646 N.W.2d 433, 439 (Iowa 2002), our supreme court distinguished the two types of errors addressed in section 441.37:  errors which resulted from judgment or discretion; and “clerical errors.”  The court reasoned that “clerical errors” were specifically addressed in section 441.37(2).  In arguing section 441.37(1)(d) is limited only to “mistakes of fact” or “unintended results,” and not errors of judgment, the Board is essentially arguing it applies only to clerical errors.  Id.; see State v. Hess, 533 N.W.2d 525, 527 (Iowa 1995) (“An error is clerical in nature if it is not the product of judicial reasoning and determination.")  Our supreme court has already held that clerical errors are addressed in section 441.37(2).  Id.  We further note our disagreement with respondent’s distinguishing 441.37(2) from section 441.37(1) on the basis that section 441.37(2) applies only to appeals for previous years.  The plain language of section 441.37(2) expands available options for appealing clerical errors, present or past, rather than limiting appeals of clerical errors to past years.
    


Furthermore, even if section 441.37(1)(d) were limited to those errors which were not the result of judgment calls, the Groenendyks alleged the assessor made such errors.  The Groenendyks claimed the assessor made no substantive judgment calls as to whether the land was “unimproved,” or whether it qualified for other discounts following inspection of the property.  The Groenendyks alleged the assessor merely applied uniform assessments according to a computer program’s application of a formula.  The Groenendyks alleged under the regulations this was error, as the assessor failed to make any substantive judgment calls at all regarding their property assessment.  We find no error in the Groenendyks bringing their claim under section 441.37(1)(d).


C.
Valuation of property


The Board’s final argument on appeal is that the trial court erred in determining that the assessor committed error by failing to apply a fifty-percent discount to the Groenendyks’ land.  


The trial court’s decision to reverse the Board was based largely on its finding that the Groenendyks’ property was “unimproved.”  Under the CRP guidelines, “unimproved” property automatically qualifies for a fifty-percent discount.  


The trial court also relied upon additional CRP guidelines which allow for reductions in assessed value if certain conditions, which would only be found upon inspection
 of the property, are found.  Evidence at trial revealed there was no inspection of the Groenendyks’ land, that Mahaska County farmland is assessed using only soil type.  Based on evidence regarding the flooding problems with the Groenendyks’ land, we are persuaded that inspections would have revealed the Groenendyks qualified for additional discounts.  Personal inspection of all Mahaska County farmland was impossible.  However, except in emergency situations, farmland must be inspected before it is assessed.  See Markwardt v. Franklin County Bd. of Review, 174 N.W.2d 396, 401 (Iowa 1970).  The Board does not suggest an emergency situation existed here.  


As the Board argues, the Groenendyks have made several attempts at improving their property, including constructing or installing levees, ditches, tiling, leveling, and a cistern, among other things.  However, as expert testimony from Brian Frischmeyer indicated, in spite of the Groenendyks’ efforts at improvement, significant problems (continued flooding, various diseases) associated with bottomland cannot necessarily be remedied, and the Groenendyks continue to have either reduced yields from their bottomland, or much higher costs in order to farm it.  Either way, the value of their farmland should be reduced to reflect this.


In re-assessing the value of the land, the district court appeared to apply the fifty-percent discount to those soils which only received the twenty-five percent discount.  Insofar as the newly assessed values reflect the fifty-percent discount, we affirm the trial court.  


AFFIRMED.

� Iowa Code section 441.38(1) states, in relevant part, “No new grounds in addition to those set out in the protest to the Board of Review as provided in section 441.37 can be pleaded, but additional evidence to sustain those grounds may be introduced.”  


� Section 441.37(2) provides, in relevant part, 


A property owner or aggrieved taxpayer who finds that a clerical or mathematical error has been made in the assessment of the owner’s or taxpayer’s property may file a protest against that assessment in the same manner as provided in this section, except that the protest may be filed for previous years.  The board may correct clerical or mathematical errors for any assessment year in which the taxes have not been fully paid or otherwise legally discharged.  


(Emphasis added.)


� Adjustments are required when inspections reveal land is, among other things, subject to stream overflow, scattered with timber or brush, has problems with artificial draining, or has isolated small areas.





