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IN THE COURT OF APPEALS OF IOWA

No. 3-831 / 02-1621
Filed November 26, 2003

STATE OF IOWA,


Plaintiff-Appellee,

vs.

THOMAS DURAN WHITE,


Defendant-Appellant.


Appeal from the Iowa District Court for Scott County, Gary D. McKenrick, Judge.


Thomas D. White appeals his convictions, following a trial to the court, for delivery of crack cocaine and for possession with intent to deliver crack cocaine, both in violation of Iowa Code section 124.401(1)(c)(3).  AFFIRMED.

Linda Del Gallo, State Appellate Defender, and Martha Lucey, Assistant Appellate Defender, for appellant.


Thomas J. Miller, Attorney General, Linda Hines, Assistant Attorney General, William Davis, County Attorney, and Kelly Cunningham, Assistant County Attorney, for appellee.


Considered by Huitink, P.J., and Zimmer and Miller, J.J.

MILLER, J. 


Thomas D. White appeals his convictions, following a trial to the court, for delivery of crack cocaine and for possession with intent to deliver crack cocaine, both in violation of Iowa Code section 124.401(1)(c)(3) (2001).  He contends his trial counsel was ineffective for failing to obtain a ruling on two objections and for failing to object to two exhibits on hearsay grounds.  We affirm the convictions and preserve the specified claims of ineffective assistance for a possible postconviction proceeding.


When there is an alleged denial of constitutional rights, such as an allegation of ineffective assistance of counsel, we review the totality of the circumstances in the record de novo.  Osborn v. State, 573 N.W.2d 917, 920 (Iowa 1998).  To prove trial counsel was ineffective the defendant must show counsel failed to perform an essential duty and that prejudice resulted from counsel’s error.  Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064, 80 L. Ed. 2d 674, 693 (1984); Wemark v. State, 602 N.W.2d 810, 814 (Iowa 1999).  A reviewing court may look to either prong to dispose of an ineffective assistance claim.  Ledezma v. State, 626 N.W.2d 134, 142 (Iowa 2001).    


White first argues his trial counsel was ineffective for failing to obtain a ruling on evidentiary objections.  Specifically, he contends his counsel was ineffective because he did not obtain rulings on two objections made during the deposition testimony of Corporal Jamie Brown so as to preserve error on appeal.  We note White is correct that the trial court did not rule on either of the specified objections. 

The first objection White made during Corporal Brown’s deposition was that exhibit 10-B was impermissible hearsay.  The State concedes on appeal that this exhibit, a written statement made by someone other than the witness at trial offered to prove the truth of the matter asserted, is hearsay.  The State further concedes that it does not fit the hearsay exception for public records.  However, the State argues White was not prejudiced by counsel’s failure to obtain a ruling on his objection to exhibit 10-B.  

The second objection at issue is White’s objection to Corporal Brown’s testimony regarding whether the possession of thirty-one rocks of crack cocaine is indicative of possession with intent to deliver rather than personal use.
  White objected to the questioning on several grounds, including that the answer would call for expert testimony by Brown that was outside the scope of the minutes of evidence.  The State argues that White could not have been surprised the State would question police officers at trial about whether the amount of crack cocaine possessed by him was consistent with personal use, or with intent to deliver, because White was charged with possession with intent to deliver.  However, even if it was beyond the scope of the minutes of evidence the State contends White was not prejudiced by counsel’s failure to obtain a ruling on the matter. 

Finally, White argues his counsel provided ineffective assistance by failing to lodge hearsay objections during trial to exhibits 11 and 10-A.  The State concedes on appeal that exhibit 10-A was hearsay.  Furthermore, it does not argue that exhibit 11 was not hearsay and thus may be conceding it too was impermissible hearsay evidence.  However, the State argues that even if both exhibits are in fact hearsay White cannot establish he was prejudiced by counsel’s failure to object to their admission on hearsay grounds.   

Generally, we do not resolve claims of ineffective assistance of counsel on direct appeal.  State v. Biddle, 652 N.W.2d 191, 203 (Iowa 2002) (citing State v. Kinkead, 570 N.W.2d 97, 102 (Iowa 1997)).  We prefer to leave ineffective-assistance-of-counsel claims for postconviction relief proceedings.  State v. Lopez, 633 N.W.2d 774, 784 (Iowa 2001); State v. Ceron, 573 N.W.2d 587, 590 (Iowa 1997).  “[W]e preserve such claims for postconviction relief proceedings, where an adequate record of the claim can be developed and the attorney charged with providing ineffective assistance may have an opportunity to respond to defendant's claims.”  Biddle, 652 N.W.2d at 203.

As set forth above, White can only succeed on his ineffectiveness claims by establishing both that his counsel failed to perform an essential duty and that prejudice resulted.  Wemark, 602 N.W.2d at 814; Hall v. State, 360 N.W.2d 836, 838 (Iowa 1985).  No record has yet been made before the trial court on these issues.  Trial counsel has not been given an opportunity to explain his actions and the trial court has not considered and ruled on the ineffectiveness claims.  Under these circumstances, we pass the issues in this direct appeal and preserve them for a possible postconviction proceeding.  State v. Bass, 385 N.W.2d 243, 245 (Iowa 1986).

We affirm White’s convictions and preserve the specified claims set forth herein for a possible postconviction relief proceeding.  

AFFIRMED.    

� White never denied possessing the thirty-one rocks of crack but contended at trial that he had them for personal use only, not for delivery.





