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IN THE COURT OF APPEALS OF IOWA

No. 3-481 /  02-1851
Filed August 27, 2003

IN RE THE MARRIAGE OF GAIL LYNN STITZ and GARY MICHAEL STITZ
Upon the Petition of

GAIL LYNN STITZ,


Petitioner-Appellee,

And Concerning

GARY MICHAEL STITZ,


Respondent-Appellant.


Appeal from the Iowa District Court for Polk County, Robert A. Hutchison, Judge.


Gary Stitz appeals the property distribution, child visitation, and child support portions of the decree dissolving his marriage.  AFFIRMED.

Eric Borseth of Borseth, Siebrecht & Siebrecht Law Offices, Altoona, for appellant.


Thomas Levis and Matthew Brick of Brick, Gentry, Bowers, Swartz, Stoltze, Schuling & Levis, P.C., Des Moines, for appellee.


Considered by Vogel, P.J., and Mahan and Zimmer, JJ.

VOGEL, P.J.


Gary Stitz appeals the property distribution, child visitation, and child support portions of the decree dissolving his marriage to Gail Stitz.  We affirm.

Background Fact and Proceedings.

Gary and Gail were married on July 23, 1994, and eventually three children were born during the marriage; Hailey, born January 1997, and Megan  and Ciera, born August 1999.  Both parties were employed during the marriage, Gail as a licensed stockbroker and Gary in various jobs.  On January 17, 2001, the parties separated and agreed Gary would move out of the house and that Gail and the children would remain there.  They also agreed on a list of personal property that Gary could remove from the house.


On January 3, 2002, Gail filed a petition to dissolve the marriage.  The district court subsequently entered a temporary order in which it granted the parties joint legal custody of the children and named Gail their physical caretaker.  Following a trial, the court issued a decree dissolving the marriage and, among other things, reaffirming the custody arrangement from the temporary order.  Gary appeals the decree.  

Standards of review.

Our review is de novo.  Iowa R. App. P. 6.4.  We examine the entire record and adjudicate anew rights on the issues properly presented.   In re Marriage of Beecher, 582 N.W.2d 510, 512-13 (Iowa 1998).  The findings of the trial court, however, are recognized and given weight, especially when considering credibility of witnesses.  In re Marriage of Brainard, 523 N.W.2d 611, 614 (Iowa Ct. App. 1994).  The trial court has the advantage of hearing the evidence and observing the witnesses.  In re Marriage of Will, 489 N.W.2d 394, 397 (Iowa 1992).  

Property Valuation and Distribution.

Gary contests various portions of the district court’s valuation and distribution of the parties’ property and debts.    


An equitable distribution of the parties' property must be made according to the criteria set forth in Iowa Code section 598.21(1) (2001).  See In re Marriage of Gonzalez, 561 N.W.2d 94, 98 (Iowa Ct. App. 1997).  The Iowa courts do not require an equal division or percentage distribution.  In re Marriage of Hoak, 364 N.W.2d 185, 194 (Iowa 1985).  The determining factor is what is fair and equitable in each particular circumstance.  Id.  


A.  House Valuation.  Gail presented evidence that the parties’ house was valued at $137,000, based on an appraisal done in conjunction with its refinancing, while Gary presented evidence its value was $150,000, a figure given in an appraisal done approximately nine months later, on the eve of trial. Although the appraisals were conducted for different purposes, both used comparable sales as one factor to arrive at the valuations.  The district court found the value of the home to be $137,000.  Based on our de novo review of the record, we find that value to be within the permissible range of the evidence and we will not disturb it on appeal.  See In re Marriage of Bare, 203 N.W.2d 551, 554 (Iowa 1973).    
B.  Premarital Gift.  Prior to the marriage, Gail’s parents wrote her a check, for $4000.  At trial, Gail testified this money was used to purchase the parties’ first home, which was later sold.  The district court granted Gail’s request that she be credited for this amount aside from the property distribution.  Gary contends this amount should not be set aside as her separate property:  He maintains there is no documentation this money was used for the home’s downpayment and notes Gail’s parents were not called to testify as to their donative intent.  However, he does not point us to any part of the record in which he actually refuted her claim.  We agree with the district court’s resolution, that this pre-marital gift should be set aside as Gail’s separate property.  See Iowa Code § 598.21(1), (2) (excluding from the court's property division inherited property or gifts received by one party except upon a finding that refusal to divide the property is inequitable to the other party or to the children of the marriage); In re Marriage of Goodwin, 606 N.W.2d 315, 319 (Iowa 2000).  


C.  Chevy Tahoe.  During the marriage the parties purchased a 1995 Tahoe, which was originally financed by a second mortgage but was later paid off when Gail refinanced the home.  After the parties separated, Gail put an ad in the paper and sold the Tahoe for $9000, the highest offer she received.  This was some eight months prior to trial.  She did not share the proceeds with Gary, but rather claimed to have used them to cover mortgage, daycare, utility, food, and other expenses she was otherwise unable to meet.  At trial, Gary presented evidence that the vehicle’s market value was actually $13,000.  The district court refused to include any value of the Tahoe in its calculation of the division of assets.


On appeal, Gary argues the fact Gail failed to get fair market value for the vehicle should be considered in the overall property distribution.  If the full value is not included, he urges at least the $4000 lost in the sale of the Tahoe should offset the $4000 in premarital property gifted from Gail’s parents.  He claims key to this issue is the credibility of the parties and urges that Gail lied several times in court, thus undermining her testimony.  Gail claims her income was insufficient to cover her expenses when the parties initially separated and Gary failed to assist with the family’s bills.  On our de novo review we do not agree that the transcript passages cited by Gary establish Gayle lied about the sale of the Tahoe.  We thus defer to the trial court in light of its superior position to resolve such credibility questions.  See In re Marriage of Beecher, 582 N.W.2d 510, 513 (Iowa 1998).  In doing so, we agree with the district court’s decision to not include any of the value of the Tahoe as part of its calculation of what constitutes an equitable division of the assets.  


D.  Refinancing Costs.  Prior to filing her dissolution petition, Gail initiated action to refinance the home.  The cost of this refinancing was $5022.45, and Gail received $1665.68 in cash at the time of settlement.  On appeal, Gary maintains it would be “blatantly unfair” to include the $1665.68 in cash as a debt to be subtracted from Gail’s portion of the property settlement.  On our review of the record, we consider this issue waived.  Gary fails to point out in the record where this issue was litigated and the decree is silent on the matter. 

E.  Personal Property Valuation.  Gail provided the district court with two exhibits listing the parties’ personal property and assigning them a value based on their replacement value.  On appeal, Gary argues the list is “simply ridiculous” in that it is not a realistic listing of property.  We note that although Gail admits she used replacement costs, she did so for both parties.  Accordingly, we fail to see any prejudice to Gary.  We conclude the property division reached by the district court is fair and equitable 

Visitation.

The district court ordered that the parties have alternate weekend, holiday, and spring break vacations and that Gary have weekly Wednesday night to Thursday morning visitation.  In addition, it granted Gary two weeks of uninterrupted summer vacation time with the children.  Gary contends the court erred in failing to award him four weeks of visitation during the summer.  He also requests that the holiday visitation schedule be extended to provide that each holiday shall be an overnight visit.  

In establishing visitation rights, our governing consideration is the best interests of the children.  In re Marriage of Stepp, 485 N.W.2d 846, 849 (Iowa Ct. App. 1992).  Generally, liberal visitation rights are in the children's best interests.  Id.  When dealing with visitation issues, prior cases have little precedential value and we must base our decision primarily on the particular circumstances of the parties before us.  In re Marriage of Holub, 584 N.W.2d 731, 732 (Iowa Ct. App. 1998).  Gail asserts that because Gary did not exercise any summer visitation after the parties separated and prior to trial he should not be granted more than the two weeks set by the district court.  We note the order on temporary matters did not provide for visitation beyond the alternate weekend and mid-week visitation nor did Gary request additional time.  We conclude the year-round visitation granted by the district court, together with the block of time in the summer, is in the best interests of the children and the parties and therefore affirm it.   We do strongly encourage both parties to be flexible with each other’s visitation requests and hold the children’s needs above the dictates of a rigid visitation schedule.  

Child Support.

Gary argues the district court erred in its child support calculation by failing to include an extraordinary visitation deduction.  See In re Marriage of Jones, 653 N.W.2d 589, 593 (Iowa 2002) (discussing the extraordinary visitation deduction).  Because we leave undisturbed the district court’s visitation order, which grants Gary 117 days of visitation, we must conclude the court properly applied the child support guidelines to this situation.  See id. (determining "days" means overnights spent caring for the child).

Attorney Fees.

Finally, Gail requests an award of appellate attorney fees.  An award of attorney fees on appeal is not a matter of right, but rests within the discretion of the court.  In re Marriage of Vieth, 591 N.W.2d 639, 641 (Iowa Ct. App. 1999).   We are to consider the needs of the party making the request, the ability of the other party to pay, and whether the party making the request was obligated to defend the district court's decision on appeal.  In re Marriage of Wood, 567 N.W.2d 680, 684 (Iowa Ct. App. 1997).  After considering these factors, we award no attorney fees on appeal.  Costs of this appeal are taxed to Gary.


AFFIRMED.  

