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IN THE COURT OF APPEALS OF IOWA

No. 3-688 / 02-2112

Filed December 24, 2003

IN RE THE MARRIAGE OF CAROL ANN MACE and RONNIE LEE MACE
Upon the Petition of

CAROL ANN MACE,


Appellee,

And Concerning

RONNIE LEE MACE,


Appellant.


Appeal from the Iowa District Court for Calhoun County, Joel E. Swanson, Judge.


Ronnie Mace appeals the decree entered upon Carol Mace’s petition to dissolve their marriage.  AFFIRMED.

Michael Frey of Hellige, Erickson & Frey, Sioux City, for appellant.


Vicki Copeland of Wilcox, Polking, Gerken, Schwarzkopf & Copeland, P.C., Jefferson, for appellee.


Heard by Vogel, P.J., and Hecht and Vaitheswaran, JJ.

VOGEL, P.J.


Ronnie Mace appeals various provisions of the decree entered upon Carol Mace’s petition to dissolve their marriage.  We affirm.

I.  Background Facts and Proceedings.

Ronnie and Carol were married on January 10, 1994.  The marriage produced one child, Caitlin, who was born in July of 1994.  Carol had one child living with her from a previous relationship.  After the marriage, Carol did not hold employment outside of the home, while Ronnie continued to work for the Union Pacific Railroad as a bridge welder.  This job required him to be on the road from Nebraska to Utah between four and five days per week.  This job pays Ronnie a salary; however, he also receives travel and living expenses while on the road.  This employment benefit is non-taxable.  


On January 18, 2002, Carol filed a petition for relief from domestic assault, alleging Ronnie had struck and threatened her.  A temporary protective order was entered.  On January 28, 2002, Carol filed a petition to dissolve the marriage.  It was then alleged Ronnie had violated the protective order, and he was later sentenced to one day in jail for that violation.  Following a subsequent trial on the dissolution petition, the court entered its decree dissolving the marriage.  Ronnie appeals various provisions of that decree.

II.  Scope of Review.

In this equity case our review is de novo.  Iowa R. App. P. 6.4.  We therefore examine the record and adjudicate rights anew on the issues properly presented.  In re Marriage of Smith, 573 N.W.2d 924, 926 (Iowa 1998).

III.  Child Support.


The district court ordered Ronnie to pay $667.71 per month in child support for Caitlin.  Ronnie appeals this amount on various grounds.  


A.  Non-Taxable Income.  First, Ronnie asserts the court should not have considered certain non-taxable employment benefits for purposes of applying the child support guidelines.  In 2001, Ronnie’s W-2 form showed taxable income of $42,085.20.  However, he also received non-taxable compensation from his employer, in the form of mileage and per diem payments, totaling $25,345.41.  It does not appear disputed that Ronnie’s per diem and travel reimbursement exceed his actual expenditures for travel and lodging while on the road.  Using figures supplied by Ronnie himself, the district court calculated that Ronnie’s actual expenses were $12,220.  It therefore subtracted that figure from the $25,345.41 in non-taxable benefits.  The court added the result, $13,125.41, to his wages of $42,085.20 to reach a gross annual income for child support purposes of $55,210.61.


On our de novo review, we agree with the district court’s resolution of this matter.  All income that is not anomalous, uncertain, or speculative should be included when determining a party's child support obligations.  In re Marriage of Brown, 487 N.W.2d 331, 333 (Iowa 1992).  Income, for purposes of guidelines, need not be guaranteed.  Seymour v. Hunter, 603 N.W.2d 625, 625 (Iowa 1999).  The court’s determination of Ronnie’s income was appropriate under the circumstances.


In affirming on this issue, we reject Ronnie’s contention In re Marriage of Huisman, 532 N.W.2d 157 (Iowa Ct. App. 1995), should result in excluding this employment benefit.  There, the non-custodial parent received the unrestricted use of his employer’s vehicle.  Huisman, 532 N.W.2d at 159.  We determined the dollar value of this benefit should not be added to other income prior to applying the guideline percentages.  Id.  Rather, we said the value of the use of the vehicle is a factor that justifies the trial court making a discretionary call to order more support than provided in the guidelines.  Id.  We find the present circumstances distinguishable.  Here, Ronnie receives payments, which throughout the marriage yielded a cash surplus over actual, reimbursable expenses.  The district court was therefore correct in extracting the surplus cash and adding it to Ronnie’s income before applying the child support guidelines.  


B.  Deduction for a Prior Child Support Obligation.  At the time of the dissolution trial, Ronnie had an eighteen-year-old daughter from a previous marriage.  On appeal he contends the district court wrongly failed to deduct a prior support obligation for that child when calculating his obligation for the support of Caitlin.  We reject this contention.  First, he cites no support for this proposition.  See Iowa R. App. P. 6.14(1)(c) (“Failure in the brief to state, to argue or to cite authority in support of an issue may be deemed waiver of that issue.”).  Moreover, there is no evidence in the record to support that Ronnie continued to have such an obligation at the time of trial or that he was actually making such payments.  In fact, the district court affirmatively found Ronnie’s daughter had turned eighteen and that his support obligation had ceased.  


C.  Leave of Absence.  Again without citation to authority, Ronnie contends the district court should have deducted from his income calculation an amount equal to the income he lost during a nearly three-month involuntary leave of absence.  We disagree, noting first that there appears to be no indication this proposition was raised before the district court.  Regardless, the leave appears to have been of a temporary nature.  There is no indication it will recur.  Accordingly, we do not disturb the district court’s failure to deduct an amount equal the income lost during his leave.


D.  Imputation of Income to Carol.  Although Carol worked in various jobs prior to the marriage, she did not work out of the home during the approximately nine-year marriage.  In determining the parties’ income for purposes of child support calculations, the district court imputed income to her at a minimum wage level.  Ronnie contends the court should have imputed more income and suggests earnings between $7.00 and $10.00 per hour at a forty-hour week is appropriate.  


We conclude imputation of full-time earnings at minimum wage is appropriate.  Carol has been out of the workforce for nine years.  She has the physical care of two children and recognizes a need for further education or training in order to enable her to become self-supporting.  The district court’s order adequately recognizes Carol’s “duty to provide support according to . . .  her ability to pay.”  Iowa Dep't of Human Serv. ex rel. Gonzales v. Gable, 474 N.W.2d 581, 582-83 (Iowa Ct. App. 1991).

IV.  Pension Plan.


The district court awarded Carol one-half of Ronnie’s pension accumulated during the length of the marriage.  Ronnie maintains this division is unfair and believes this award should either be reduced or eliminated.  We review this question as any other property division matter.  The partners to a marriage are entitled to a just and equitable share of the property accumulated through their joint efforts.  In re Marriage of Russell, 473 N.W.2d 244, 246 (Iowa Ct. App. 1991).  Iowa courts do not require an equal division or percentage distribution.  Id.  The determining factor is what is fair and equitable in each circumstance.  Id.  Iowa law normally considers pension benefits to be property subject to equitable division between the parties in dissolution.  See In re Marriage of Bevers, 326 N.W.2d 896, 900 (Iowa 1982).
We find the district court’s resolution of the pension division to be equitable considering the number of years of the marriage, respective financial condition of the parties, contributions of the parties, and abilities to earn in the future.  See Iowa Code § 598.21(1).  The pension was one of few significant assets to have accumulated during the marriage.  Carol did not work after the parties married, instead choosing to stay at home and raise the parties’ child.  Due to this choice, she was unable to accumulate a similar pension.  We believe it is equitable to award her half the assets accumulated in Ronnie’s account during the marriage.  

V.  Alimony.

Ronnie urges this court to overturn the district court’s decision to order Ronnie to pay Carol alimony in the amount of $500 per month for thirty-six months.  Rehabilitative alimony serves to support an economically dependent spouse through a limited period of education and retraining.  In re Marriage of Francis, 442 N.W.2d 59, 63-64 (Iowa 1989).  Its objective is self-sufficiency.  Id.  When determining the appropriateness of alimony, the court must consider "(1) the earning capacity of each party, and (2) present standards of living and ability to pay balanced against relative needs of the other."  In re Marriage of Estlund, 344 N.W.2d 276, 281 (Iowa Ct. App. 1983).  Alimony is not an absolute right; an award depends upon the circumstances of each particular case.  In re Marriage of Fleener, 247 N.W.2d 219, 220 (Iowa 1976).  

After considering those factors listed in Iowa Code section 598.21(3) (2001), we concur in the district court’s decision to award alimony.  Carol’s testimony indicated she intended to seek further schooling and perhaps seek a degree in pharmacy.  While characterizing her plans as somewhat unrealistic, the district court nonetheless took note of her status as being economically dependent.  The court’s alimony award is appropriately tailored to enable Carol to transition out of the marriage and enable her to gain self-sufficiency.  We therefore affirm it.

VI.  Visitation Restrictions.

The district court granted the parties joint legal custody of Caitlin, but placed her physical care with Carol.  It granted Ronnie visitation rights; however, it ordered that such visitation be supervised by either the Department of Human Services or Generations, Inc.  Prior to the commencement of visitation, the court required, Ronnie to (a) obtain a psychological evaluation, (b) meet with the individuals who will be supervising visitations to discuss expectations, and (c) provide Caitlin’s counselor with a release to obtain information about him.  Finally, it required Ronnie to pay all costs of the supervised visits and noted that the length of such visits shall be upon the recommendation and direction of Caitlin’s therapist.  On appeal Ronnie contends the court erred in placing such restrictive conditions on his visitation.  


We conclude the visitation restrictions were appropriate based on the evidence in the record.  Considering Ronnie’s history of verbal and physical abuse and the reported impact it had on Caitlin, we believe the conditions placed on Ronnie’s visitation rights are not unreasonable.  Rather, they are targeted conditions aimed at ensuring Caitlin’s safety and well being.  Clearly, a series of domestic abuse situations occurred during the marriage.  Ronnie does not, and cannot, dispute this fact; however, he attempts to explain away or minimize these incidents.  Various domestic abuse petitions were filed between 1996 and 2002.  In 2002, Ronnie spent one night in jail following a violation of a protective order.  In addition to those incidents brought to the attention of the courts, Carol testified that Ronnie’s abuse was virtually a constant during the marriage.  She testified regarding incidents of verbal abuse, hitting, pushing, kicking, and other violence.  Also, when asked whether there should be unsupervised visitation between Ronnie and Caitlin, Caitlin’s therapist Maria Ogden stated at trial: “Absolutely not, I feel that would endanger the safety of this child as well as increase this child’s distress to the point of probably needing medication.”  Based on the evidence in the record, we affirm the order of the district court regarding visitation between Ronnie and Caitlin.  Demonstrated improvement in Ronnie’s behavior and compliance with the conditions set by the district court may be the subject of a future petition for modification.  

VII.  Attorney Fees.


In its decree, the district court ordered Ronnie to pay $3000 towards Carol’s attorney fees.  This amount was in addition to $500 awarded in a temporary order.  On appeal, he claims these awards are excessive.  We disagree.  The district court has considerable discretion in awarding attorney fees.  In re Marriage of Hunt, 476 N.W.2d 99, 103 (Iowa Ct. App. 1991).  Ronnie has failed to show the trial court abused its discretion here.


Carol requests an award of appellate attorney fees.  An award of attorney fees on appeal is not a matter of right, but rests within the discretion of the court, considering the financial positions of the parties and the obligation to defend the district court’s decision.  In re Marriage of Benson, 545 N.W.2d 252, 258 (Iowa 1996).  We award Carol $3500 in appellate attorney fees.  Costs on appeal are assessed to Ronnie.


AFFIRMED.
