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IN THE COURT OF APPEALS OF IOWA


No. 3-368 / 02-0542

Filed September 10, 2003

STATE OF IOWA,


Plaintiff-Appellee,

vs.

ANDREW MARCUS SULLIVAN,


Defendant-Appellant.



Appeal from the Iowa District Court for Polk County, Arthur E. Gamble and Robert J. Blink, Judges.


The defendant appeals his conviction and sentence for possessing marijuana with intent to deliver.  REVERSED AND REMANDED FOR NEW TRIAL.


Linda Del Gallo, State Appellate Defender, and Theresa Wilson, Assistant Appellate Defender, for appellant.


Thomas J. Miller, Attorney General, Linda Hines, Assistant Attorney General, John Sarcone, County Attorney, and Bob DiBlasi, Assistant County Attorney, for appellee.



Considered by Mahan, P.J., and Miller and Vaitheswaran, JJ.

VAITHESWARAN, J.

A jury found Andrew Sullivan guilty of possessing marijuana with the intent to deliver.  See Iowa Code § 124.401(1)(d) (2001).  We must decide whether facts underlying a prior conviction for essentially the same crime should have been admitted.  Based on recent precedent, we reverse and remand for new trial.   

I.  Background Facts and Proceedings.

West Des Moines police received a complaint that the odor of marijuana was coming from an apartment.  On arriving at the complex, the officers detected the smell and knocked on the apartment door.  Sullivan answered.  Although he was not a tenant, he allowed the officers to enter.  One of the officers noticed a stack of money and what he believed to be marijuana in the living room.  All the occupants of the apartment were arrested.  Later, one of them consented to a search of the entire apartment.  Officers uncovered bags of marijuana in a kitchen freezer.  


After charging Sullivan with possession of marijuana with intent to deliver,
 the State sought to admit evidence relating to a prior conviction for possession of crack cocaine with intent to deliver.  The district court permitted the State to question Sullivan’s former attorney concerning the underlying facts supporting the conviction, stating the evidence was relevant to the knowledge and intent requirements of the charged crime.   

In pertinent part, Sullivan’s former attorney testified as follows:

Q:  All right.  And is it fair to say that during the course of your relationship with Mr. Sullivan he admitted to you possessing crack cocaine with intent to deliver?  A.  Yes, I heard him make those admissions.

Q.  And was that back in 1998?  A.  Yes.  

Q.  Could you tell the jury what he said to you as far as his admission goes?  A.  I heard him say that he was in possession of crack cocaine, that his intent was to deliver it.

On appeal, Sullivan contends the court’s admission of this evidence was an abuse of discretion.  See State v. Castaneda, 621 N.W.2d 435, 440 (Iowa 2001) (setting forth standard of review).  

II.  Analysis.


Under Iowa Rule of Evidence 5.404(b): 

[e]vidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show that he acted in conformity therewith.  It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident.

In deciding whether to admit evidence of other wrongs, courts consider (1) whether the evidence is relevant, and (2) if so, whether its probative value is substantially outweighed by the danger of unfair prejudice.  State v. Mitchell, 633 N.W.2d 295, 298 (Iowa 2001).  There also must be clear proof the defendant committed the prior act.  State v. Rodriquez, 636 N.W.2d 234, 240 (Iowa 2001).

We believe the recent case of State v. Webb, 648 N.W.2d 72, 81 (Iowa 2002) is essentially controlling.  Like Sullivan, Webb was charged with possession of marijuana with intent to deliver.  The State argued that evidence of Webb’s prior conviction for the same crime was admissible to show his “knowledge of the location and nature of the narcotics” and to show that “the intent held by the defendant was to deliver.”  Webb, 648 N.W.2d at 81.  Our highest court rejected this contention, finding the evidence insufficient to support an inference of Webb’s constructive possession over the drugs.  Id.  The court reasoned:

The fact that Webb knew marijuana was in the apartment on a previous occasion and he had the ability to maintain control of it is irrelevant as to whether or not he knew it was present on the date in question and irrelevant on whether he had the ability to maintain control of it on that date.  

Id.  While the court reviewed the prior conviction in the context of a challenge to the sufficiency of the evidence rather than under a Rule 5.404(b) rubric, the test for relevancy in either context is the same.  See Iowa R. Evid. 5.401 (stating evidence is relevant when it has "any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.")    

Following the dictate of Webb, we find an abuse of discretion in the admission of facts underlying Sullivan’s prior conviction.   See Castaneda, 621 N.W.2d at 440. Cf. State v. Daly, 623 N.W.2d 799, 802-803 (Iowa 2001) (excluding evidence of an identical prior crime under Iowa R. Evid. 5.609(a)).
  

REVERSED AND REMANDED FOR NEW TRIAL.


Mahan, P.J., concurs; Miller, J. concurs specially.  

MILLER, J., (concurs specially)


I concur in the result.

� The State also charged Sullivan with other crimes not at issue here and sought a sentencing enhancement based on Sullivan’s status as a second or subsequent offender. 


� In light of our conclusion, we need not address an ineffective-assistance-of-counsel claim also raised by Sullivan.


























