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IN THE COURT OF APPEALS OF IOWA

No. 3-372 / 02-0666
Filed July 10, 2003

STATE OF IOWA,


Plaintiff-Appellee,

vs.

MICHAEL JAMES KLUGE,


Defendant-Appellant.


Appeal from the Iowa District Court for Woodbury County, Michael S. Walsh, Judge.


Defendant appeals from the judgment and sentence entered following his conviction for going armed with a knife.  AFFIRMED.

Linda Del Gallo, State Appellate Defender, and Tricia Johnston, Assistant Appellate Defender, for appellant.


Thomas J. Miller, Attorney General, Jean Pettinger, Assistant Attorney General, Thomas Mullin, County Attorney, and Ann Long, Assistant County Attorney, for appellee.


Considered by Zimmer, P.J., and Hecht and Eisenhauer, JJ.

PER CURIAM.


Michael James Kluge appeals his conviction for going armed with a knife in violation of Iowa Code section 724.4(3)(b) (2001), a serious misdemeanor.  He claims there was insufficient evidence of concealment to support the conviction.  We affirm.

I.
Background Facts and Proceedings. 


On November 8, 2001, three Sioux City police officers went to a local residence to arrest Kluge on a warrant.  Officer Thad Boyer observed Kluge leaving the residence.  He was wearing a light blue shirt, unbuttoned and untucked, over a dark-colored undershirt and was carrying a backpack.  

When Kluge saw police approaching, he fled behind the house.  Kluge led the officers on a chase through back yards and over a fence.  The chase ended when Kluge came face to face with officer James Conley.  The officers ordered Kluge to the ground and handcuffed him.  Officer Boyer patted Kluge down for weapons as he lay on the ground.  When the officer pulled up Kluge’s shirt he uncovered a sheathed knife measuring over five inches long attached to the defendant’s belt.

The State initially charged Kluge with carrying a dangerous weapon.  Kluge pled not guilty.  He asserted his right to represent himself and the court appointed standby counsel to assist him.  On January 30, 2002, the State amended the trial information to charge Kluge with the serious misdemeanor offense of carrying a knife, rather than carrying a dangerous weapon.  

Trial commenced on February 5, 2002.  The jury found Kluge guilty.  Following trial, Kluge filed a motion for new trial and a motion in arrest of judgment claiming, among other things, that the State failed to create a jury question on the elements of the crime charged.  His motions were denied.  The court sentenced Kluge to sixty days in the county jail.  Kluge appeals.

II.
Sufficiency of the Evidence.

 
Kluge claims the evidence is insufficient to support his conviction for going armed with a knife.  Specifically, he contends the State failed to prove that the knife was concealed as required under Iowa Code section 724.4(3)(b).  


At the close of the State’s case in chief, Kluge moved for a directed verdict, the functional equivalent of a motion for judgment of acquittal in a criminal action.  See State v. Adney, 639 N.W.2d 246, 249 (Iowa Ct. App. 2001).  He merely stated that the State had failed to prove its case.  At the close of the case, he renewed his motion.  The trial court overruled both motions.  

In his motions, Kluge failed to identify the specific elements of the charge that were insufficiently supported by the evidence.  Our courts have consistently held that error is not preserved when the motion for judgment of acquittal does not point out the specific deficiencies in the evidence.  See, e.g., State v. Greene, 592 N.W.2d 24, 29 (Iowa 1999); State v. Crone, 545 N.W.2d 267, 270 (Iowa 1996).   “The fact that defendant appeared pro se does not excuse his failure to preserve this claim of error.”  State v. Grosvenor, 402 N.W.2d 402, 406 (Iowa 1987) (citing State v. Hutchison, 341 N.W.2d 33, 40 (Iowa 1983)); see also Hays v. Hays, 612 N.W.2d 817, 819 (Iowa Ct. App. 2000) (“We note that although [petitioner] is proceeding pro se, we do not utilize a deferential standard when persons choose to represent themselves.”)  Because Kluge failed to specifically identify the element he claims was insufficiently supported by the evidence, he has not preserved error.  

Even if error had been preserved, Kluge’s argument would fail.  Officers Boyer and Conley both observed Kluge from a short distance away before he was apprehended.  Their testimony reveals Kluge’s knife was not discernible from a number of vantage points.  Officer Conley observed something attached to Kluge’s side only when a breeze lifted Kluge’s untucked shirt as he scaled a fence.  He could not tell whether the object was a weapon.  The officers did not realize Kluge had a knife until officer Boyer pulled Kluge’s shirt up while patting him down for weapons after Kluge was on the ground.  Based on the evidence presented at trial, the jury could have concluded that a person who encountered the defendant would not have been able to see his knife by ordinary observation.  See State v. Newsom, 563 N.W.2d 618, 620 (Iowa 1997) (stating a weapon may be concealed where it is discernible from only one particular vantage point); see also People v Charron, 220 N.W.2d 216, 218 (Mich. Ct. App. 1974) (“The fact that the weapon is in plain view at one point in time does not negate, as a matter of law, the finding that under any particular set of circumstances there was the necessary concealment.”).
  Substantial evidence supports the jury’s determination of guilt that defendant’s knife was concealed.  See State v. Thomas, 561 N.W.2d 37, 39 (Iowa 1997).  

III.
Motion for New Trial.


Kluge next contends he is entitled to a new trial because the verdict was contrary to the weight of the evidence.  The district court has broad, but not unlimited discretion in ruling on new trial requests.  Iowa R. App. P. 6.14(6)(c). On a motion for new trial, the court must consider whether the verdict was contrary to the weight of the evidence.  State v. Ellis, 578 N.W.2d 655, 658 (Iowa 1998).  A verdict is contrary to the weight of the evidence where a greater amount of credible evidence supports one side of an issue or cause than the other.  State v. O'Shea, 634 N.W.2d 150, 154 (Iowa Ct. App. 2001).


As indicated in the previous section, Officer Conley observed an object attached to Kluge’s waist only when Kluge crossed a fence causing his shirt to lift in the breeze, exposing his waist.  Conley was not able to identify the object as a knife.  Officers Conley and Boyer viewed Kluge from a short distance away in broad daylight from several vantage points without observing anything on his person that posed a threat to their safety.  We find no abuse of discretion in the trial court's conclusion that the verdict was not contrary to the weight of the evidence.  

AFFIRMED.

� As indicated in Newsom, the statutory prohibition on concealed weapons is designed to protect a person who comes in contact with a weapon bearer.





