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IN THE COURT OF APPEALS OF IOWA

No. 3-703 / 02-0741
Filed November 26, 2003

STATE OF IOWA,


Plaintiff-Appellee,

vs.

CLAY IRWIN THOMAS,


Defendant-Appellant.


Appeal from the Iowa District Court for Howard County, Margaret Lindgreen and John Bauercamper, Judges.


Defendant Clay Thomas appeals his conviction and sentence, following a jury trial, for two counts of first-degree murder pursuant to Iowa Code section 707.2 (2001).  AFFIRMED.

Linda Del Gallo, State Appellate Defender, and Stephan Japuntich, Assistant Appellate Defender, for appellant.


Thomas J. Miller, Attorney General, Mary Tabor, Assistant Attorney General, and Joseph Haskovec, County Attorney, for appellee.


Heard by Sackett, C.J., and Mahan and Eisenhauer, JJ.

SACKETT, C.J.

Defendant Clay Thomas appeals his conviction and sentence, following a jury trial, for two counts of first-degree murder pursuant to Iowa Code section 707.2 (2001).  On appeal defendant argues the district court erred in (1) denying his motion to suppress his confession to Iowa Department of Criminal Investigation Agent McCleary, and (2) denying his motion for judgment of acquittal due to insufficient evidence and motion for new trial based on the weight of the evidence.  Defendant also argues he received ineffective assistance of counsel.  We affirm.

I.
BACKGROUND FACTS AND PROCEEDINGS


Defendant, a carnival employee, met victim Angie Hyke at a Cresco, Iowa carnival in late June 2001.  According to defendant’s July 19, 2001 confession to Agent McCleary, he returned to her house the night of July 8, 2001 for a sexual encounter.  Following the encounter he strangled both Angie and her eight-year-old daughter, Ashley Lucas.  Before strangling Angie, defendant confessed he told her he was going to kill her and steal her car and also allowed her to get a drink of water.


After killing Angie and Ashley defendant confessed he left the house but later returned with his wife (who claims defendant threatened her) to put the bodies of Angie and Ashley in the trunk of Angie’s car.  Defendant and his wife then drove Angie’s car to Kansas, stopped at defendant’s mother’s house for dinner and a shovel, and disposed of the bodies in a state park near defendant’s hometown of Atchison, Kansas.  


Defendant was initially linked to Angie through answering machine messages and notations in her diary.  He was arrested on a parole violation by an officer of the Kansas Department of Corrections (KDOC) at a Wichita, Kansas apartment complex.  At the time of arrest he had several items belonging to Angie on his person, and her car was parked in front of the apartment.  Several more items belonging to Angie and documents relating to her car were in a dumpster about thirteen feet from the apartment complex.  


KDOC officers transported defendant to Kansas Bureau of Investigation (KBI) Agent Ewy’s office, where defendant submitted to an interview.
  The next day, July 18, 2001, Agent McCleary attempted to interview defendant after Agent Ewy told him what he had learned from defendant.  Defendant initially waived his Miranda rights but then told McCleary he wished to remain silent and talk to an attorney.  McCleary responded by giving defendant a phone book so he could call an attorney.  However, it was about 5:30 p.m., and no attorney was found.  Before leaving defendant Agent McCleary wrote how he could be contacted on a business card of Sergeant Eric Smith from the Sedgwick County Sheriff’s Office.  McCleary then handed the card to defendant.   After McCleary gave defendant the card defendant was returned to his cell.  Apparently that cell was always lighted, it had no clock, and it had no mattress.  The next morning, July 19, at about 10 a.m., defendant said he wanted to speak to McCleary.  About 3:30 in the afternoon McCleary again began interviewing defendant.  For the next four hours defendant claimed he was innocent.  When Agent McCleary began discussing incriminating evidence, defendant asked to call his mother and asked for a cigarette.  Defendant then gave a detailed confession, admitting he strangled Angie and Ashley to death.         


Prior to trial defendant moved to suppress his July 19 statements to McCleary.  The district court denied the motion.  At trial defendant called an expert witness, Dr. Rodgers, who testified defendant did not have the mental ability to form a specific intent to kill.  In instructing the jury the district court made references to defendant’s “guilt” or “innocence” rather than his “guilt” or “non-guilt.”  

II.
ANALYSIS


A.
Motion to Suppress.  


Defendant argues his confession should have been suppressed, as the methods used by investigators to procure it violated his constitutional rights under the Fifth, Sixth, and Fourteenth Amendments.  We review constitutional claims de novo.  State v. Peterson, 663 N.W.2d 417, 423 (Iowa 2003).

Fifth Amendment claims.  Defendant first argues his confession was in violation of his Fifth Amendment rights because 1) he had invoked his right to silence and to an attorney on July 18, 2) his waiver of Miranda rights was not knowing and voluntary, and 3) his confession was not voluntary.  


Although defendant invoked his rights to silence and to an attorney on July 18, the record shows he reinitiated communications with McCleary on July 19.  Part of the suppression record included the deposition testimony of Sedgwick County Jailer Alan Greenup indicating defendant approached him, presented Sergeant Eric Smith’s business card with Agent McCleary’s contact information, and requested to talk with Sergeant Smith “who could contact the people in Iowa.”  Greenup said he then contacted Sergeant Pewewardy, who contacted Sergeant Smith, who “contacted Iowa.”  “An accused . . . [who has] expressed his desire to deal with the police only through counsel is not subject to further interrogation by the authorities until counsel has been made available to him, unless the accused himself initiates further communication, exchanges, or conversations with the police.”  Edwards v. Arizona, 451 U.S. 477, 484-85, 101 S. Ct. 1880, 1885, 68 L. Ed. 2d 378,  386 (1981) (emphasis added).  The fact that defendant reinitiated his contact with authorities including McCleary allowed McCleary to speak with him again without violating defendant’s constitutional rights.  

Defendant makes the additional Fifth-Amendment claim that his Miranda waiver was not knowing, voluntary, and intelligent.  The standard for voluntariness in the Miranda waiver context is the same as is employed for determining voluntariness under the Fourteenth Amendment for purposes of testing the admissibility of a confession.  State v. Bowers, 656 N.W.2d 349, 352-53 (Iowa 2002) (citation omitted).  In determining the voluntariness of defendant’s Miranda waiver, the court must look to the totality of the circumstances and consider such factors as defendant’s intellectual abilities, see State v. Reid, 394 N.W.2d 399, 403 (Iowa 1986), cited in Bowers, 656 N.W.2d at 353; whether the interrogator acted in a deceptive manner, see State v. Jacoby, 260 N.W.2d 828, 832-33 (Iowa 1977), cited in Bowers, 656 N.W.2d at 353; whether defendant appeared to understand and respond to questions, Reid, 394 N.W.2d at 404, cited in Bowers, 656 N.W.2d at 353; and whether defendant suffered physical abuse or food or sleep deprivation, see State v. Whitsel, 339 N.W.2d 149, 154 (Iowa 1983), cited in Bowers, 656 N.W.2d at 353.   The ultimate test is whether defendant’s waiver was the product of essentially free and unconstrained choice, made by the defendant at a time when his will was not overborne or his capacity for self-determination critically impaired.  See Bowers, 656 N.W.2d at 353 (citations omitted).  We consider the totality of the circumstances.  Id.  


The transcript attests to defendant’s knowing and voluntary Miranda waiver.  In spite of evidence defendant suffered brain damage in a 1995 accident, there is no indication from the interview transcript defendant lacked any understanding when discussing his Miranda rights with McCleary.  Defendant stated he had a GED, that he was not under the influence of drugs
, and that he had been eating and sleeping.  He read each of his Miranda rights out loud, stated he understood them, and explained his reason for wishing to waive them as “only fair [to give McCleary] a fair chance and answer some of [his] questions.”  From the colloquy in the transcript, we are convinced defendant was fully advised and aware of his Miranda rights, and that he knowingly waived them.  


Defendant also claims his confession was involuntary and the product of coercive interrogation techniques.  In determining whether defendant’s confession was voluntary we are similarly seeking to determine whether defendant’s confession was a product of free will.  See Bowers, 656 N.W.2d at 352-53.  The following factors are relevant in determining voluntariness of a confession:  defendant’s age, experience, record, education and intelligence; duration of interrogation; use of physical punishment; defendant’s ability to understand the questions; defendant’s physical and emotional condition; whether any deceit or improper promises were used in obtaining the confession; and any mental weakness of the defendant.  State v. Jennett, 574 N.W.2d 361, 364 (Iowa Ct. App. 1997) (citing State v. Davis, 446 N.W.2d 785, 789 (Iowa 1989)).  


Although McCleary attempted to “befriend” defendant, talked for long periods at a time, and sat in a chair which he could move toward or away from defendant, we are not convinced these interrogation techniques overbore defendant’s free will.  Defendant had experience with the criminal justice system.  He was twenty-four years old at the time of the interview.  He had a GED.  The interview began in the afternoon and concluded at approximately 9:30 p.m.  Defendant was allowed a bathroom break, cigarettes and soda pop.  He indicated he had been sleeping and eating.  In spite of defendant’s claims of a brain injury, his statements throughout the proceeding on topics ranging from a planned go-cart park to his special ability to put people at ease to his beliefs that “society is screwed up by the government” were fully coherent and relevant and indicate he had a clear understanding of the proceedings and was acting under his own free will.  


Further evidence defendant exercised free will during the interview comes from his comment to McCleary that McCleary”s “hounding” him, “[would] do nothin’ but close [him] up even more.”  Defendant maintained his innocence for at least four hours.  He stated early in the interview that he believed it fair to the officers to submit to an interview, and just before confessing, defendant voluntarily sought to take full responsibility for the crime.  


Additionally, in spite of defendant’s claims, there is no indication McCleary promised defendant anything in exchange for his confession.  In fact McCleary told defendant “this thing [wasn’t] a matter of . . . being able to sit down and . . . play bargain time or anything like that.”  McCleary responded to defendant’s requests to make a phone call and for a cigarette by saying he needed to know defendant would be “one hundred percent truthful,” and asked defendant if he promised he was the only person responsible, but these statements by McCleary took place only after defendant had voluntarily indicated he wished to take full responsibility.  Furthermore, generally, an officer can tell a suspect that it is better to tell the truth, so long as the officer is not making promises or assurances as to the advantage of confessing.  State v. Hodges, 326 N.W.2d 345, 349 (Iowa 1982).  We do not believe the statements defendant now alleges were promises can be construed as promises or assurances.  If anything, McCleary was asking defendant to make promises as to the merit of what defendant was saying; McCleary was not making promises himself.  Furthermore, the transcript shows defendant began making inculpatory statements before McCleary made the statements defendant now alleges were promises.  We conclude the totality of the circumstances supports the finding that defendant’s confession was a product of his own free will.


Sixth Amendment claim.  At the time defendant was being interviewed by McCleary, no criminal proceedings had begun against him.  The Sixth Amendment right to an attorney does not attach until formal proceedings begin.  Peterson, 663 N.W.2d at 426.  As no formal charge, preliminary hearing, indictment, information, or arraignment had yet occurred at the time of defendant’s interview with McCleary, defendant does not have a valid Sixth Amendment claim in his motion to suppress his confession to McCleary.  See id.


B.
Motion for judgment of acquittal and to set aside the verdict


Defendant next claims the district court erred in denying his motion for judgment of acquittal and his motion to set aside the verdict as against the weight of the evidence.  We review the trial court's decision that the evidence was sufficient to support submission of the charges to the jury for correction of errors of law.  State v. Bayles, 551 N.W.2d 600, 608 (Iowa 1996).  If there is substantial evidence in the record to convince a rational trier of fact of defendant’s guilt beyond a reasonable doubt, the trial court's denial of a defendant's motion for judgment of acquittal is proper.  State v. Lewis, 514 N.W.2d 63, 65-66 (Iowa 1994).  We view the evidence in the light most favorable to the State.  Id.


In reviewing the trial court’s denial of defendant’s motion for new trial based on the weight of the evidence, we recognize trial courts have wide discretion in deciding motions for new trial based on the weight of the evidence.  State v. Ellis, 578 N.W.2d 655, 659 (Iowa 1998).  The district court’s weighing of the facts is entitled to a great deal of deference.  State v. Reeves, 636 N.W.2d 22, 26 (Iowa 2001).   


In support of his motions, defendant refers us to testimony by defense witness Dr. Rogers who testified that defendant, as a result of his accident, was incapable of forming specific intent to kill.  Defendant argues the evidence therefore does not support two counts of first-degree murder.


Although Dr. Rogers did testify he did not believe defendant had the mental capacity to form specific intent to kill, facts surrounding the death of Angie, specifically that defendant told Angie he was going to kill her and steal her car, indicate otherwise and support the verdict.  Furthermore, prosecution witness Dr. Taylor testified contrary to Dr. Rogers’s assertions that defendant was capable of specific intent to kill.  Additionally, Dr. Rogers admitted defendant had gone to Angie’s house with the intent to steal Angie’s car.  As felony murder was submitted to the jury as an alternative theory for conviction, the evidence supported the verdict even if defendant had the capacity only to form specific intent to steal rather than kill.  We affirm on this issue.


C.
Ineffective assistance of counsel


Defendant’s final claim is that his counsel rendered ineffective assistance for failing to object to Jury Instructions 4 and 12, which referred to defendant’s “guilt” or “innocence” rather than his “guilt” or “nonguilt.”  Defendant argues when read as a whole the jury instructions are confusing and appear to place a burden on the jury to find defendant either “guilty” or “innocent.”  


We review ineffective assistance of counsel claims de novo.  Osborn v. State, 573 N.W.2d 917, 920 (Iowa 1998).  To establish a claim of ineffective assistance of counsel, defendant must demonstrate, by a preponderance of the evidence, both that his trial counsel failed to perform an essential duty and that prejudice resulted from that failure.  State v. Smothers, 590 N.W.2d 721, 722 (Iowa 1999).  We may dispose of the claim if defendant fails to demonstrate either element.  State v. Query, 594 N.W.2d 438, 445 (Iowa Ct. App. 1999).  To sustain his burden of proof with respect to the duty element, defendant must overcome the strong presumption that counsel’s actions were reasonable under the circumstances and fell within the normal range of professional competency.  Smothers, 590 N.W.2d at 722.  Miscalculated trial strategies and mere mistakes in judgment generally do not rise to the level of ineffective assistance of counsel.  Ledezma v. State, 626 N.W.2d 134, 143 (Iowa 2001).  Thus, claims of ineffective assistance involving tactical or strategic decisions of counsel must be examined in light of all the circumstances to ascertain whether the actions were a product of tactics or inattention to the responsibilities of an attorney guaranteed defendant under the Sixth Amendment.  Id.  


We agree with defendant that the use of the word “innocence” in jury instructions may be misleading outside its context, as the burden of proof is on the State, not the defendant, and a defendant is never required to prove his innocence.  It would appear that the instruction would be more instructive if it were amended to use “not guilty” in place of “innocence.”  We conclude, however, that the context provided by the additional jury instructions stating the burden of proof was on the State, and defendant had the presumption of innocence until proven guilty beyond a reasonable doubt, is adequate clarification.  The supreme court has already addressed this issue in State v. Langlet, 283 N.W.2d 330, 337 (Iowa 1979) and concluded the use of the word “innocence” in jury instructions rather than “nonguilt” is not error, especially in light of additional instructions indicating the defendant is presumed innocent and the State has the burden of proof.  We conclude the language of Langlet is equally applicable here.  We further note Jury Instructions 4 and 12 were based upon uniform jury instructions.  Counsel had no duty to object to instructions already deemed appropriate as a matter of law and practice.  Defense counsel is not incompetent in failing to pursue a meritless claim.  See State v. Ceaser, 585 N.W.2d 192, 195 (Iowa 1998).  We decline to preserve this claim for postconviction proceedings.   


AFFIRMED.

� The State conceded prior to trial that statements made by defendant during the Ewy interview were inadmissible because defendant had invoked his right to counsel during the arrest.


� Defendant stated he had been prescribed antidepressants but had not taken them since October 30, 1999.





