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IN THE COURT OF APPEALS OF IOWA

No. 3-376 / 02-0878
Filed October 29, 2003

STATE OF IOWA,


Plaintiff-Appellee,

vs.

STEVEN BRYAN HANCOCK,


Defendant-Appellant.

Appeal from the Iowa District Court for Polk County, Robert J. Blink, Judge.


Hancock appeals from his conviction and sentence for robbery in the first degree.  CONVICTION AFFIRMED; SENTENCE VACATED IN PART.  


Linda Del Gallo, State Appellate Defender, and Patricia Reynolds, Assistant Appellate Defender, for appellant.


Thomas J. Miller, Attorney General, Thomas Tauber, Assistant Attorney General, John Sarcone, County Attorney, and Michael Hunter, Assistant County Attorney, for appellee.


Considered by Zimmer, P.J., and Hecht and Eisenhauer, JJ.

HECHT, J.

Steven Hancock appeals from his conviction and sentence for robbery in the first degree.  We affirm his conviction and vacate his sentence in part.  

I.  Background Facts and Proceedings.   A reasonable juror could find the following facts from this record: In October 2001, eighty-eight-year-old Irene Powers hired Harold Lathrop to repair her roof.  Powers paid Lathrop in cash out of a stash she kept hidden in her kitchen, and on one occasion she paid Lathrop in the presence of one of his employees, Troy Boyles.    


One afternoon, in the middle of October, two men let themselves into Powers’ house.  One of the men put Powers in a choke hold and demanded her money.  He released her but ordered her to sit in a kitchen chair while he grabbed her billfold out of her purse.  He picked up a nearby pruning saw and waved it in Powers’ face, threatening to saw her up into little pieces.  As the two men left after several minutes, taking the billfold and the pruning saw, they warned Powers they would return.    


That evening Powers called Lathrop’s mother and told her about the robbery.  Lathrop learned of the incident from his mother and called Powers the next morning.  Powers described one of the intruders as a forty-five to fifty-year- old slender man with a moustache and dark hair with some gray in it.  She believed the man resembled the actor Sam Elliott.  Based on Powers’ description, Lathrop suspected Steven Hancock, someone he had worked with in the past.  He also knew Hancock was related to Boyles, his employee who had witnessed the cash transactions and knew Powers kept money in her kitchen.    


That afternoon Lathrop concocted a scheme to determine if Hancock was indeed the robber.  Lathrop dropped Powers off at his grandmother’s farmhouse.  After fabricating a story to entice Hancock to the farmhouse, he went with a friend to pick up Hancock.  While the three men were driving to the farmhouse, Hancock made statements that he had robbed some old lady on 57th Street and got sixty or seventy dollars.  When Hancock entered the yard, Powers was able to look at him through a window in the farmhouse.  She recognized him immediately as the robber and was “absolutely sure” of her identification.  Lathrop called the police who arrived and arrested Hancock.


The police searched Hancock’s residence and found Powers’ driver’s license and credit card hidden in the bathroom.  Later, Powers identified Hancock in a formal police lineup, stating that she was not one hundred percent sure, but was almost positive Hancock was the man who robbed her.  Powers again identified Hancock at a deposition.  

Hancock was charged with first-degree robbery.  His first trial resulted in a mistrial after the jury was unable to reach a unanimous verdict.  After a second trial, Hancock was found guilty and sentenced to a term of imprisonment not to exceed 25 years with an 85% minimum and a $125 law enforcement initiative surcharge.  Hancock appeals, alleging (1) his trial counsel was ineffective in several respects; (2) the district court erred by refusing to grant his motion for a new trial; and (3) the district court erred in imposing the $125 surcharge. 

II.  Ineffective Assistance of Counsel.  Hancock contends his trial counsel was ineffective for failing to object to certain testimony, failing to object to Powers’ identification of Hancock, and failing to present evidence of an alibi defense.  To succeed on a claim of ineffective assistance of counsel, Hancock must show that counsel failed to perform an essential duty and that he was prejudiced as a result.  Meier v. State, 337 N.W.2d 204, 206 (Iowa 1983).  To demonstrate prejudice, Hancock must show that there is a reasonable probability that but for counsel’s error, the result of the proceeding would have been different.  Gering v. State, 382 N.W.2d 151, 153-54 (Iowa 1986).  Generally, claims of ineffective assistance of counsel are reserved for post-conviction relief proceedings, but we will resolve the claim on direct appeal if the record is adequate.  State v. Buck, 510 N.W.2d 850, 853 (Iowa 1994).  Because Hancock is alleging constitutional violations, our review is de novo.  Kane v. State, 436 N.W.2d 624, 626 (Iowa 1989).  

  
A.  Failure to object to hearsay testimony.  Hancock contends his trial counsel was ineffective for failing to object to certain hearsay testimony given by two law enforcement officers.  Both witnesses recounted details Powers had given them regarding the robbery.  Hancock asserts the repetition of the events of the robbery by law enforcement personnel lent credence to Powers’ story and prejudiced the jury.  


Officer Cam’s testimony regarding Powers’ description of the robbery is as follows:

She stated that two white males came in, told her that they were contractors, roofing contractors and she described one of the white males was in his fifties, about 6’1”, had a thick moustache, gray hair, grayish hair, and she stated that he came in, put his arm around her neck demanding to know where her money was and she said that they wanted the money, and the second white male was a younger—in his twenties, stated that he grabbed her purse and went into her purse, grabbed her wallet and they took off.  

Detective Stanley testified as follows:

She stated that she had been in her residence there and that she had just let her cat out the back door when she realized that she hadn’t locked it.  She stated at that point then two men entered her home and – and talked about being contractors.  She originally is not real concerned about it because she thinks it has something to do with the roof being put on her house.  She’s having a roof put on her house at the same time, thinks possibly they’re related to the roofers.

. . . 

She said there were two gentlemen that entered, one she describes as an older gentleman, 45 to 55, 6 feet tall, 6’2”, 200 pounds.  Described him as having salt and pepper hair.  Described him as looking like the movie star Sam Elliott.  She stated he was the one that had done all the talking while the two men were there.

After reviewing the testimony of the two witnesses, we conclude that while his attorney may have had grounds to object, Hancock suffered no prejudice as a result of his attorney’s failure to do so.  The testimony at issue involves two brief recitations of the fact that a robbery occurred.  The violent details of Powers’ version of the incident were not recounted by the officers.  The physical description of the robber given by Powers was repeated by the officers, but in this there was only an innocuous list of physical characteristics:  height, weight, age, and hair color.  We note that the description of the robbery and of the robber given in the officers’ testimony differed in significant aspects from the descriptions given by Powers at trial.
  Even if Hancock’s attorney had objected and the testimony had been excluded, we conclude Hancock has not demonstrated he was prejudiced.  The remaining evidence includes Powers’ repeated identifications of Hancock as the robber, Hancock’s statements that he robbed an old lady on the west side of Des Moines, and the discovery of Powers’ property at Hancock’s residence.   We conclude Hancock suffered no prejudice as a result of his attorney’s failure to object to the hearsay testimony.          


B.  Failure to object to identification.  Hancock contends his trial counsel was ineffective for failing to object to Powers’ identification of Hancock as one of the men who robbed her.  He argues specifically that her initial identification at the farmhouse was impermissibly suggestive and in violation of Hancock’s due process rights.  He also argues that Powers’ subsequent identifications of him, in a police lineup, at a deposition, and during the trial, were tainted by her first identification.  He argues that if his attorney had objected, all of Powers’ identifications of Hancock would have been excluded, and he would not have been convicted.


Even if we were to decide that Powers’ identifications would have been excluded if Hancock’s attorney had objected because her initial identification at the farmhouse was unduly suggestive and it tainted her subsequent identifications, we must still assess the remaining evidence against Hancock to determine if he would have been convicted in the absence of such evidence.  We conclude this assessment of the remaining evidence against Hancock, should it be necessary, is best left to the district court in possible post-conviction relief proceedings.  We therefore preserve this issue.  


C.  Failure to present alibi evidence.  Hancock argues his trial counsel was ineffective for failing to present witnesses who could verify Hancock’s alibi that he was in St. Louis on the date the robbery took place.  He concedes, and the State agrees, that the record is insufficient to allow us to review this claim on direct appeal.  Accordingly, we preserve this claim for possible post-conviction proceedings. 
III.  Motion for New Trial.  Hancock argues that the district court erred by applying the wrong legal standard to his motion for new trial and by failing to grant his motion for a new trial because the weight of the evidence does not support the guilty verdict as required by State v. Ellis, 578 N.W.2d 655, 658-59 (Iowa 1998).  We review a denial of a motion for new trial for abuse of discretion. State v. Atley, 564 N.W.2d 817, 821 (Iowa 1997). The court is slower to interfere with the grant of a new trial than with its denial. Iowa R. App. P. 6.14(6)(d ). Trial courts have wide discretion when deciding motions for new trial. Ellis, 578 N.W.2d 655, 659 (Iowa 1998). Under Iowa Rule of Criminal Procedure 2.24(2)(b)(6), in considering a motion for new trial, a court may weigh the evidence and consider the credibility of witnesses, and a new trial should be granted if the court concludes that the verdict is contrary to the weight of the evidence. Ellis, 578 N.W.2d at 658-59. A verdict is contrary to the weight of the evidence where a greater amount of credible evidence supports one side of an issue or cause than the other. Id.  


We ordered a limited remand for application of the “weight of the evidence” standard required by Ellis, 578 N.W.2d at 658-59.  The district court on remand applied the appropriate legal standard and overruled Hancock’s motion for new trial.  We now consider whether the district court erred in its remand ruling.  Our review of the record convinces us that the district court did not abuse its discretion in denying Hancock’s motion for a new trial.  Hancock was identified as the robber by the victim, two men testified Hancock told them he had robbed an “old lady” on the west side of Des Moines, and the victim’s driver’s license and credit card were found at Hancock’s residence.  Given this evidence, we cannot conclude the district court abused it discretion when it denied Hancock’s motion, and we therefore affirm.

IV.  $125 Law Enforcement Surcharge.  Hancock asserts, and the State concedes, that the district court erred when it assessed a law enforcement surcharge against Hancock.  The law enforcement surcharge is to be applied to defendants convicted of certain crimes.  Iowa Code § 911.3 (Supp. 2001).  Hancock was convicted of first degree robbery in violation of Iowa Code sections 711.1 and 711.2.  Because first-degree robbery is not one of the crimes to which the surcharge applies, we vacate that portion of Hancock’s sentence.


CONVICTION AFFIRMED; SENTENCE VACATED IN PART.

� Officer Cam testified Powers told him the second, silent man took her wallet from her purse, but at trial, Powers testified that it was the man who did all the talking who got into her purse and stole her wallet.  Both Officer Cam and Detective Stanley testified Powers described the robber as weighing 200 pounds; however, at trial, Powers estimated the robber’s weight as about 160 to 170 pounds.





