PAGE  
2

IN THE COURT OF APPEALS OF IOWA

No. 4-530 / 03-1077

Filed October 27, 2004

TODD ALLEN HEARD,


Applicant-Appellant,

vs.

STATE OF IOWA,


Respondent-Appellee.


Appeal from the Iowa District Court for Lee (North) County, Mary Ann Brown, Judge.


Todd Allen Heard appeals the denial of his postconviction relief application.  AFFIRMED.


Philip Mears of Mears Law Office, Iowa City, for appellant.


Thomas J. Miller, Attorney General, Richard Bennett and Robert Glaser, Assistant Attorneys General, and Michael Short, County Attorney, for appellee.


Heard by Huitink, P.J., and Mahan, Miller, Vaitheswaran, and Eisenhauer, JJ.

HUITINK, P.J.
Todd Allen Heard appeals the denial of his postconviction relief application.  We affirm.


I.  Background Facts & Proceedings


On February 22, 1996, a trial court found Heard guilty of first-degree kidnapping pursuant to Iowa Code sections 710.1(3), and 710.2 (1995) (Count I), false imprisonment pursuant to Iowa Code section 710.7 (Count II), first-degree burglary pursuant to Iowa Code sections 713.1, 713.3, and 902.7 (Count III), second-degree sexual abuse pursuant to Iowa Code sections 709.1(1), 709.3(1), and 902.7 (Count IV), first-degree theft pursuant to Iowa Code sections 714.1(4), and 714.2(1) (Count V), and escape pursuant to Iowa Code section 719.4(1) (Count VII).  Heard was sentenced to serve a mandatory term of life imprisonment without the possibility of parole under Count I; a one-year term of imprisonment under Count II; a twenty-five-year term of imprisonment under Count III; a ten-year term of imprisonment under Count V; and a five-year term of imprisonment under Count VII.  All sentences were to run consecutively to the prison term Heard was currently serving.  We affirmed Heard’s convictions and sentences on direct appeal.  State v. Heard, No. 96-0801 (Iowa Ct. App. Aug. 22, 1997).  

The record indicates on August 12, 1995, Heard escaped from a Fort Madison prison farm and thereafter entered the residence of a Fort Madison couple, J.W. and N.W.  While inside, Heard, armed with a shotgun, took the couple’s car keys, J.W.’s wallet, and N.W.’s purse.  He then tied J.W.’s arms and legs, made him move to a spare bedroom, placed a pillowcase over his head, and shut the door.  Heard ordered N.W. into another bedroom and sexually assaulted her.  Before leaving, Heard retied N.W.’s hands, tied her ankles together, and bound the two bedroom doors.  Heard also took the couple’s car. He was apprehended shortly thereafter.


These proceedings commenced with Heard’s November 21, 2000, pro se petition, and counsel’s supplemental petition filed February 19, 2003, for postconviction relief, claiming Heard was denied effective assistance of trial counsel.  The trial court rejected Heard’s ineffective assistance of counsel theories and denied his request for postconviction relief.  Heard appeals.

On appeal, Heard raises the following issues:

I.
TRIAL COUNSEL WAS INEFFECTIVE IN FAILING TO IMPEACH THE VICTIM N.W. WITH PRIOR INCONSISTENT STATEMENTS.

II.
TRIAL COUNSEL WAS INEFFECTIVE IN FAILING TO CHALLENGE THE IOWA KIDNAPPING STATUTE AS UNCONSTITUTIONALLY VAGUE AS APPLIED TO THE FACTS OF THIS CASE.

III.
APPLICATION OF THE KIDNAPPING STATUTE TO MR. HEARD’S CONDUCT IN THE CRIMINAL CASE VIOLATED THE PROHIBITION [OF] EX POST FACTO LAWS.

IV.
TRIAL COUNSEL WAS INEFFECTIVE IN ADVISING MR. HEARD NOT TO TESTIFY.

II.  Standard of Review

Ordinarily postconviction proceedings are law actions.  Collins v. State, 588 N.W.2d 399, 401 (Iowa 1998).  When a constitutional claim is implicated, appellate review is de novo.  Ledezma v. State, 626 N.W.2d 134, 141 (Iowa 2001); State v. Button, 622 N.W.2d 480, 483 (Iowa 2001).

III.  Ineffective Assistance of Counsel

To establish a claim of ineffective assistance of counsel, Heard has the burden to prove the following:  (1) counsel failed in an essential duty and (2) prejudice resulted therefrom.  Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064, 80 L. Ed. 2d 674, 693 (1984); Ledezma, 626 N.W.2d at 142; State v. Greene, 592 N.W.2d 24, 29 (Iowa 1999).  In proving the first element, Heard faces a strong presumption the performance of counsel falls within a wide range of reasonable professional assistance.  State v. Hepperle, 530 N.W.2d 735, 739 (Iowa 1995).  We will not second guess reasonable trial strategy.  State v. Wissing, 528 N.W.2d 561, 564 (Iowa 1995).  The second element is satisfied if a reasonable probability exists that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.  Davis v. State, 520 N.W.2d 319, 321 (Iowa Ct. App. 1994).

An ineffective assistance of counsel claim fails if a defendant fails to establish either element.  State v. Query, 594 N.W.2d 438, 445 (Iowa Ct. App. 1999).  Both of the elements must be established by a preponderance of the evidence.  State v. Hischke, 639 N.W.2d 6, 8 (Iowa 2002).  There is a strong presumption of competence and reasonable professional judgment.  Strickland, 466 U.S. at 690, 104 S. Ct. at 2066, 80 L. Ed. 2d at 695.  

A.  Failure to Impeach Witness


Heard argues trial counsel was ineffective in failing to impeach N.W. with prior inconsistent or omitted statements.  Specifically, Heard contends that N.W.’s trial testimony stating Heard had the shotgun in his hand right before he sexually assaulted her is inconsistent with statements N.W. made to a nurse, Dr. Kathy Anderson, and Deputy Sheriff Fred Kent.  The State asserts the statements were not inconsistent, and even assuming they were, the factfinder was alerted to any differences by Heard’s trial counsel.  Moreover, the State contends Heard was not prejudiced in any event.


In denying Heard’s claim, the postconviction court found:

[A] review of those earlier statements in no way shows that N.W. could have been successfully impeached.  She was never asked the specific questions by health care personnel or the deputy sheriff that the attorneys asked in her deposition and at trial.  There was nothing inconsistent with her testimony and her earlier statements.  As a result, any effort to impeach her would have been useless.  Trial counsel is not ineffective for failing to pursue a meritless issue.

The court further concluded that even if there were inconsistencies in N.W.’s earlier statements, Heard’s counsel offered evidence to the factfinder for impeachment purposes.

We, like the postconviction court, find N.W. made no contradictory statements with which she could be impeached.  N.W.’s trial testimony was not inconsistent with her statements to Deputy Kent.  After N.W. described the incident Deputy Kent asked her:


DEPUTY KENT:  All the time that he was doing this assault did he have that gun with him?


N.W.:  He was carrying it around.  I . . . he kept telling us to put our face down.  You could hear him click the gun different times . . .

This was the first time N.W. was asked directly about the gun, and there is nothing in her answer that is at “material variance” with her trial testimony that Heard was holding the gun before he sexually assaulted her.  See Bauer v. Cole, 467 N.W.2d 221, 225 (Iowa 1991) (stating “a previous statement of a witness cannot be used for impeachment unless the present testimony is at material variance with the prior statement”).  Counsel is not ineffective for failing to raise a meritless issue.  Greene, 592 N.W.2d at 29.  


Furthermore, we may affirm the trial court’s decision based on Heard’s failure to prove prejudice without deciding whether his attorney failed to perform an essential duty.  State v. Hoeck, 547 N.W.2d 852, 863 (Iowa Ct. App. 1996).  We find Heard is unable to establish prejudice based on the overwhelming evidence in support of his convictions.  See Reed v. Norris, 195 F.3d 1004, 1006 (8th Cir. 1999) (citing Strickland, 466 U.S. at 697, 104 S. Ct. 2052, 80 L. Ed. 2d at 699-70).

B.  Unconstitutionally Vague Statute


Heard argues his trial counsel was ineffective in failing to challenge Iowa’s kidnapping statute as unconstitutionally vague as applied to the facts of his case.  We initially note the State’s contention that Heard already raised this issue in different language on direct appeal.  The State therefore believes Heard is precluded from relitigating this issue on postconviction review.  Although we think the question in the case before us is close, we resolve any doubt in favor of the applicant and treat the allegation as one asserting a new legal basis for granting relief.  Rinehart v. State, 234 N.W.2d 649, 655 (Iowa 1975).


A person challenging the constitutionality of a statute faces a heavy burden of demonstrating its vagueness beyond a reasonable doubt.  State v. Sylvester, 516 N.W.2d 845, 849 (Iowa 1994).  “Statutes are not unconstitutionally vague if their meaning is fairly ascertainable through reference to similar statutes, common law, other judicial determinations, the dictionary, or the common and generally accepted meaning of the words themselves.”  Id.  In State v. Newman,
 and reiterated in State v. Hatter,
 the Iowa Supreme Court has determined Iowa’s kidnapping statute is not unconstitutionally vague on its face or as applied.  Therefore, Heard’s counsel is not ineffective for failing to raise a meritless issue.  Greene, 592 N.W.2d at 29.

C. Ex Post Facto Laws


Heard next contends Iowa’s kidnapping statute violates the prohibition of ex post facto laws as applied to his conduct.  He believes the court’s present interpretation of “confines” or “removes” in the kidnapping statute went beyond what had been the law before.


The United States Constitution forbids ex post facto laws. See U.S. Const. art. I, § 1, cl. 1.  “[L]aws that impose punishment for an act that was not punishable when committed or that increase the quantum of punishment provided for the crime when it was committed” violate this constitutional provision.  State v. Stoen, 596 N.W.2d 504, 507 (Iowa 1999) (quoting State v. Pickens, 558 N.W.2d 396, 397 (Iowa 1997)).  


In 1995, the Iowa legislature defined kidnapping as:

A person commits kidnapping when the person either confines a person or removes a person from one place to another, knowing that the person who confines or removes the other person has neither the authority nor the consent of the other to do so; provided, that to constitute kidnapping the act must be accompanied by one or more of the following:

1.  The intent to hold such person for ransom.

2.  The intent to use such person as a shield or hostage.

3.  The intent to inflict serious injury upon such person, or to subject the person to a sexual abuse.

4.  The intent to secretly confine such person.

5.  The intent to interfere with the performance of any government function.

Iowa Code § 710.1.  Kidnapping in the first degree occurs when the person kidnapped suffers serious injury, or is intentionally subjected to torture or sexual abuse.  Iowa Code § 710.2.  According to State v. Rich, 305 N.W.2d 739, 745 (Iowa 1981), the terms “confines” or “removes” require more than the confinement or removal inherent in the crime of sexual abuse.  “Such confinement or removal may exist because it substantially increases the risk of harm to the victim, significantly lessens the risk of detection, or significantly facilitates escape following the consummation of the offense.”  Id.  


In Rich, the supreme court found substantial evidence supported a first-degree kidnapping charge in the following particulars: the defendant assaulted the victim in the seclusion of a restroom to avoid detection; the defendant unnecessarily bound the victim’s hands behind her back; and the defendant’s subsequent actions after the sexual assault were made “for the purpose of avoiding detection or facilitating defendant’s escape.”  Id. at 745-46.  We find the defendant’s actions in Rich to be strikingly similar to Heard’s actions in our case.  

Heard moved N.W. into a bedroom away from her husband; he covered the windows to the bedroom, thus decreasing his chance of detection; and he tied N.W. up again after he sexually assaulted her.  Moreover, before Heard left, he bound the bedroom doors to aid in his escape.  We find no merit in Heard’s contention that the court “impose[d] punishment for an act that was not punishable when committed.”  See Stoen, 596 N.W.2d at 507; see also Rich, 305 N.W.2d at 746 (affirming defendant’s first-degree kidnapping conviction).  Counsel is not ineffective for failing to raise a meritless issue.  Greene, 592 N.W.2d at 29.

D.  Advising Defendant Not to Testify


A defendant has a constitutional right to testify in his criminal trial.  Ledezma, 626 N.W.2d at 146.  Counsel has a duty to advise the defendant on the consequences of testifying so that an informed decision can be made.  Id. at 146-47.  “Generally, the decision not to call a particular witness or the defendant to testify implicates a reasonable tactical decision.”  State v. Heuser, 661 N.W.2d 157, 166 (Iowa 2003).  Improvident or miscalculated tactics generally do not constitute ineffective assistance of counsel.  State v. Polly, 657 N.W.2d 462, 468 (Iowa 2003).  We will not second guess trial counsel’s strategical decision not to call Heard.  See id. at 468-69 (finding defendant failed to show trial counsel failed in essential duty by not calling defendant to testify).

The record shows that Heard was represented by Barry Anderson and Steve Swan during his original trial.  Mr. Swan advised Heard to testify, and Mr. Anderson advised him not to.  However, the decision not to testify was ultimately made by Heard.  

Barry Anderson testified in his postconviction deposition that he advised Heard not to testify during trial, “[b]ecause according to what [Heard] told [him] and according to what [Heard] had told Doctor Varner, [Heard] basically would have been admitting to the kidnapping charge.”  Anderson went on to explain that Heard’s prior felony conviction would have come in, along with damaging evidence of his explanation as to why he covered up the windows in the bedroom of the house.  Trial counsel was not ineffective based on his strategical decision to advise Heard not to testify.  We affirm the district court’s decision in its entirety.

AFFIRMED.
� State v. Newman, 326 N.W.2d 788, 792 (Iowa 1982).


� State v. Hatter, 342 N.W.2d 851, 857 (Iowa 1983).





