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IN THE COURT OF APPEALS OF IOWA

No. 3-679 / 03-1094

Filed October 15, 2003

IN THE INTEREST OF D.H., C.H., and J.H., Minor Children,

D.H., Father,


Appellant.


Appeal from the Iowa District Court for Dubuque County, Jane M. Mylrea, Associate Juvenile Judge.


Father appeals from the order terminating his parental rights to three children.  AFFIRMED.
Daniel McClean of McClean Law Offices, Dyersville, for appellant.

Thomas J. Miller, Attorney General, Kathrine Miller-Todd, Assistant Attorney General,  Fred H. McCaw, County Attorney, and Jean Becker, Assistant County Attorney, for appellee-State.

Mary Kelley, Muscatine, guardian ad litem for minor children.

Considered by Sackett, C.J., and Miller and Hecht, JJ.

HECHT, J.


Dan H. and Lianna M. are the parents of Damon, born January 29, 1999, Caleb, born March 29, 2000, and Jacob, born January 9, 2002.   In November of 2001, Dan was incarcerated in Nevada on a charge of coercion, which was reduced from charges of methamphetamine possession, second-degree kidnapping, and battery.  Following a December 2, 2002 hearing the children were adjudicated in need of assistance pursuant to Iowa Code section 232.2(6)(c)(2) (Supp. 2001) and they were removed from Lianna’s care for placement with their maternal grandfather.  Based on the State’s subsequent petition, the juvenile court terminated Dan’s parental rights under sections 232.116(1)(b), (e), and (h) (2003).  Lianna consented to the termination of her parental rights.  Dan appeals from this order. 

We review termination orders de novo.  In re R.F., 471 N.W.2d 821, 824 (Iowa 1991).  Our primary concern is the best interests of the child.  In re C.B., 611 N.W.2d 489, 492 (Iowa 2000).  While the district court terminated the parental rights on more than one statutory ground, we will affirm if at least one ground has been proved by clear and convincing evidence.  In re R.R.K., 544 N.W.2d 274, 276 (Iowa Ct. App. 1995).

The court terminated Dan’s parental rights under section 232.116(1)(b), which requires clear and convincing evidence that the child has been abandoned or deserted.  Dan does not allege error with regards to this ground in his petition, and we could consider it waived.  See Iowa R. App. P. 6.14(1)(c).  However, we elect to reach the merits of this provision, and on our de novo review conclude the court properly terminated Dan’s rights based on a finding of abandonment.  Dan’s incarceration since November of 2001 cannot excuse his failure to take responsibility for the children and to maintain contact with them.  See In re M.M.S. 502 N.W.2d 4, 8 (Iowa 1993).  This is especially true since his incarceration resulted from a lifestyle that is chosen in preference to, and at the expense of, a relationship with a child.  See In re J.S., 470 N.W.2d 48, 51 (Iowa Ct. App. 1991).  Here, evidence was presented that Dan had not had contact with the children for approximately two years.  He provided no financial or emotional support for them over that period.  He has not sent the letters or gifts or attempted to phone them.  Dan has not even seen Jacob since he was born in January of 2002.  We conclude these factors evidence "a giving up of parental rights and responsibilities accompanied by an intent to forego them."  In re Burney, 259 N.W.2d 322, 324 (Iowa 1977).  Accordingly, we affirm the termination of Dan’s parental rights to all three children based on his abandonment of them.  

AFFIRMED.  
