PAGE  
2

IN THE COURT OF APPEALS OF IOWA

No. 3-749 / 03-0110

Filed December 24, 2003

VINCE NELSON,


Appellant,

vs.

TE SLAA TRUCKING, LTD.,


Appellee.


Appeal from the Iowa District Court for Sioux County, Edward A. Jacobson, Judge.


Plaintiff appeals the district court’s grant of defendant’s motion for directed verdict.  AFFIRMED.

Timothy Kramer of Waagmeester Law Office, P.L.C., Rock Rapids, for appellant.


William Klinker of Smith, Grigg, Shea & Klinker, P.C., Primghar, for appellee.


Considered by Vogel, P.J., and Mahan and Zimmer, JJ.

VOGEL, P.J.


Vince Nelson appeals the district court’s grant of directed verdict.  We affirm.


Background Facts.  Vince Nelson, an independent truck driver, contracted to drive a truck for Te Slaa Trucking, Inc. (Te Slaa).  According to the parties’ rather poorly-defined agreement, Nelson’s compensation was seventy-five percent of the revenue generated by Te Slaa on outgoing loads and eighty percent of the revenue generated on backhauls.  At trial, Nelson claimed Te Slaa breached the contract by failing to pay him seventy-five percent of the $3,000 revenues for his deliveries to Nogales, Arizona.  The district court granted Te Slaa’s renewed motion for a directed verdict at the close of all evidence.  Nelson appeals.  


Directed Verdict.  Nelson argues the district court erred in granting the directed verdict as he generated a material question of fact during the trial.  Te Slaa disagrees, contending that the district court properly determined no reasonable person would accept Nelson’s claim.  In granting the directed verdict, the district court stated that Nelson 

had not met [his] burden of proof that the contract between [Nelson] and [Te Slaa] had been breached.  The Court specifically found that all of the evidence indicated that [Nelson] had received 100% of all monies to which he was entitled under the terms of the contract and, therefore, had no valid claim against the defendant.


Te Slaa claims the Nogales, Arizona, run was different from Nelson’s other deliveries.  Nelson would pick up a refrigerated trailer at Sioux-Preme Pork in Sioux Center, Iowa, and deliver it to Nogales, Arizona.  Nelson’s involvement with the delivery ended at that point; however, the delivery was not complete.  A Mexican carrier would then pick up the trailer to transport it several hundred miles into Mexico to the final delivery point.  Sioux-Preme Pork paid Te Slaa a flat fee of $3,000 for the complete delivery from Sioux Center to Nogales and on to its final destination in Mexico.  To figure Nelson’s compensation for his portion of the delivery, Te Slaa used $5.20 per hundred-weight of pork hauled with a minimum weight of 44,000 pounds.  Using this calculation, Te Slaa determined Nelson’s portion of the delivery to Nogales resulted in a revenue of $2,288 and Nelson was entitled to seventy-five percent of that amount.  Nelson, however, claims he should receive seventy-five percent of the full $3,000 flat fee. 


We review rulings granting motions for directed verdict for correction of errors at law.  Iowa R. App. P. 6.4.  When reviewing the ruling, we view the evidence in the same light as the district court to determine whether the evidence generated a jury question.  Toney v. Casey's Gen. Stores, Inc., 460 N.W.2d 849, 852 (Iowa 1990).  In ruling on such motions, the district court must first decide whether the party against whom the motion was made has presented substantial evidence on each element of the claim.  Kurth v. Van Horn, 380 N.W.2d 693, 695 (Iowa 1986).  Evidence is substantial if a jury could reasonably infer a fact from the evidence.  Johnson v. Interstate Power Co., 481 N.W.2d 310, 317‑18 (Iowa 1992).  If the evidence is not substantial, a directed verdict is appropriate.  Id. at 318.

Under this substantial evidence standard, if reasonable minds could disagree on an issue in light of the evidence presented, the district court must submit the issue to the jury.  Id.  Sometimes facts are not in dispute.  Even so, if reasonable minds might draw different inferences from such facts, a jury question is engendered.  Iowa R. App. P. 6.14(6)(q).


In addition, when ruling on a motion for directed verdict, the district court must view the evidence in the light most favorable to the party against whom the motion is made.  Iowa R. App. P. 6.14(6)(b).  Finally, a party moving for directed verdict is considered to have admitted the truth of all evidence offered by the other party and every favorable inference that may fairly and reasonably be deduced from it.  Brown v. Ellison, 304 N.W.2d 197, 202 (Iowa 1981).


Nelson began making the Nogales run in March 1999, and within a couple of weeks he became aware that he was not being paid seventy-five percent of the $3,000 flat rate.  Nelson questioned Rhonda Tiedeman, Te Slaa’s office manager, about his payment for the run.  Tiedeman explained he was being paid $5.20 per hundred-weight rather than seventy-five percent of the flat fee.  Knowing this, Nelson continued to request the Nogales run.  At the time of trial, Nelson had made the Nogales run forty-one times.  Nelson testified he liked the run because he knew when he was leaving and returning and was paid within a week.  


Te Slaa argues that Nelson was paid in full for his portion of the delivery and thus there was no breach of contract.  Larry DeGroot, Te Slaa’s dispatcher, testified regarding the company’s methods of billing customers for the transportation of goods.  DeGroot explained that there are different ways to bill a customer such as a flat fee, basing the bill on hundred-weight and billing per mile.  According to DeGroot, meat packers are traditionally charged per hundred-weight.  Arlin Dykstra, Te Slaa’s safety officer, testified that the Nogales run was the highest paid route for meat deliveries from Sioux-Preme Pork at $5.20 per hundred-weight with a minimum of 44,000 pounds of meat.     


Reviewing the record in the same light as the district court, we agree that the evidence established Nelson received seventy-five percent of the fee from Sioux Center to Nogales, which was all the compensation he was entitled to under the contract.  There was no breach of contract.  To decide otherwise would create a windfall to Nelson, a position which was supported by no substantial evidence in the record.  Therefore, we agree the district court was correct in directing the verdict. 



Deposition Costs.  Te Slaa claims the costs to depose Nelson should have been taxed as court costs.  Nelson contends however that the issue was not properly preserved for appeal.  Nelson filed his notice of appeal on January 13, 2003.  On January 15, Te Slaa filed an application to tax the costs of Nelson’s deposition.  The district court denied Te Slaa’s application on February 27.  Te Slaa did not file a separate notice of appeal.  


Rulings on collateral or independent issues after final judgment are separately appealable as final judgments.  State v. Formaro, 638 N.W.2d 720, 727 (Iowa 2002).  A party needs to separately appeal the final order and the ruling on collateral issues.  See Board of Waterworks Trs. v. City of Des Moines, 469 N.W.2d 700, 702 (Iowa 1991).  In order to challenge the ruling on collateral issues, a party cannot rely upon the notice of appeal from the final order or judgment.  Formaro, 638 N.W.2d at 727.  As such, we agree that Te Slaa’s claim for deposition costs is not properly before us.  Costs on appeal assessed against Nelson. 



AFFIRMED.

