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IN THE COURT OF APPEALS OF IOWA

No. 4-714 / 03-1177

Filed November 15, 2004

MEGAN TILLEY,


Plaintiff-Appellee,

vs.

MATTHEW TILLEY,


Defendant-Appellant.


Appeal from the Iowa District Court for Warren County, Jerrold W. Jordan, Judge.

Matthew Tilley appeals from the entry of a protective order.  AFFIRMED.


Patrick McGraw and Bruce Stoltze of Brick, Gentry, Bowers, Swartz, Stoltze, Schuling & Levis, P.C., Des Moines, for appellant.


Megan Tilley, Carlisle, appellee pro se.


Considered by Sackett, C.J., and Mahan and Hecht, JJ.

MAHAN, J.

Matthew Tilley appeals from the district court’s entry of a protective order following an adjudication of domestic abuse.  He contends the district court erred in finding he committed an assault.  We affirm.

I. Background Facts & Proceedings

On June 6, 2003, Matthew’s ex-wife, Megan, filed a petition for relief from domestic abuse.  She alleged she received a telephone call from Matthew where he threatened to “slice her throat” if she pursued child custody modification or attempted to repossess his motorcycle.  A temporary protective order was entered on June 6, 2003, and a hearing was held on June 17, 2003.  In addition to the recent threat that occurred over the telephone, Megan testified that Matthew had threatened and abused her in the past.  Matthew admitted to the prior conduct, but denied making any recent threats.  At the conclusion of the hearing, the district court determined Megan had established by a preponderance of the evidence that Matthew committed domestic abuse assault.  The court further determined Matthew represented a credible threat to Megan’s safety and entered a protective no-contact order.  Matthew appeals.

II. Preservation of Error

Matthew avers the district court erred in finding he committed an assault, a prerequisite to a finding of domestic abuse.  He asserts that because the threat was made over the telephone, he did not have the apparent ability to execute the threatened act, and no assault occurred.  There is no indication in the record this specific issue was presented to and passed on by the district court.  Although Matthew generally denied he committed an assault, he never raised the issue that his actions were nothing more than telephone harassment and did not constitute an assault.  He raises this issue for the first time on appeal.  An issue not presented in the district court may not be raised for the first time on appeal.  See Meier v. Senecaut, 641 N.W.2d 532, 537 (Iowa 2002).  We therefore conclude Matthew has failed to preserve error.  

However, even if we were to reach the merits of Matthew’s claim, we would affirm the ruling of the district court.  Matthew contends Megan failed to prove the allegations of domestic abuse because she could not establish an assault occurred.  Allegations of domestic abuse must be established by a preponderance of the evidence.  Iowa Code § 236.4(1) (2003).  Megan testified Matthew had threatened and abused her during their marriage.  She secured a domestic charge against him, and a previous protective order was entered against him in March 2001.  Matthew admitted to this prior conduct at trial.  Megan further testified Matthew continued to harass and threaten her since the parties divorced in January 2002.  Based on this evidence, the district court concluded that domestic abuse assault had been established in light of Matthew’s threats and his prior propensity to carry out those threats.  We acknowledge the district court heard conflicting evidence regarding Matthew’s most recent threatening conduct.  The trial court had the opportunity to observe the demeanor of the witnesses first hand and to draw conclusions concerning credibility.  Thus, even if error had properly been preserved, we would conclude the evidence supports a finding of domestic abuse and affirm the ruling of the district court on the merits.

AFFIRMED. 







