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IN THE COURT OF APPEALS OF IOWA

No. 3-750 / 03-0119
Filed November 26, 2003

CRAIG WILDEBOER, d/b/a NEW WAVE AUTO SALES,


Plaintiff-Appellant,

vs.

GRUNDY COUNTY BOARD OF ADJUSTMENT,


Defendant-Appellee.

-------------------------------------------------------------------

ROGER ENGELKES, LARRY MITCHELL, SARA MITCHELL, GORDON MITCHELL, MARCIA RYGH, HAROLD VOSS, MARY JO VOSS, BENJAMIN VAN DEEST, ERMA THOMPSON, R. S. BACON VENEER and THE GRUNDY CENTER DEVELOPMENT CORPORATION,


Third-Party Plaintiffs-Appellees,

vs.

CRAIG WILDEBOER, d/b/a NEW WAVE AUTO SALES,


Third-Party Defendant-Appellant.


Appeal from the Iowa District Court for Grundy County, George L. Stigler, Judge.

Craig Wildeboer, d/b/a New Wave Auto Sales, appeals from the order granting summary judgment on his petition for writ of certiorari in which he had claimed certain action of the Grundy County Board of Adjustment was illegal.  AFFIRMED.

Daniel Manning of Connolly, Lillis, Hansen & Olson, L.L.P., Des Moines, for appellant.


Bradley Harris, Grundy Center, for appellee Board of Adjustment.

Michael Smith of Craig & Smith, P.C., Eldora, for appellees-third party plaintiffs.

Heard by Vogel, P.J., and Hecht and Vaitheswaran, JJ.

HECHT, J.


Craig Wildeboer, d/b/a New Wave Auto Sales, appeals from the order granting summary judgment on his petition for writ of certiorari in which he had claimed certain action of the Grundy County Board of Adjustment (Board) was illegal.  Finding Wildeboer has not preserved error on his contention the district court erred in refusing to receive additional evidence and that the district court correctly determined the Board’s action was not arbitrary, capricious, or otherwise illegal, we affirm.

Background Facts and Proceedings.


Craig Wildeboer owns property in an unincorporated portion of Grundy County, situated near a highway running into the city of Grundy Center.  He has operated an auto business on the property since 1993.  After discovering Wildeboer increasingly had been using his property as a junk or salvage yard, Grundy County officials informed him he would need to seek a conditional use permit in order to operate such a business.  Accordingly, Wildeboer applied for a conditional use permit in November of 2001.  Upon presentation to the Grundy County Zoning Commission, the Commission recommended the permit be issued subject to certain conditions.  


The matter was then set for a hearing before the Grundy County Board of Adjustment.  Following a hearing in which numerous exhibits and letters were presented, and in which certain objectors commented, the Board voted two-to-one to deny the permit.  The Board concluded that conditions 2 and 5 among the standards listed in the Grundy County Zoning Ordinance were not met, in that the proposed use did not “adequately safeguard the health, safety, and general welfare” of the surrounding area and because the use would “diminish or impair established property values” in the area.


Wildeboer subsequently filed a petition for writ of certiorari in the district court under Iowa Code chapter 335 (2001).  Grundy County responded by filing a motion for summary judgment, alleging there was no genuine issue of material fact and that it was entitled to judgment as a matter of law.  On the same day, ten individuals and the Grundy Center Development Corporation, all of whom had objected to Wildeboer’s application for a conditional use permit, filed a motion to intervene.  The court granted the intervenors’ request.  Following two motions for extensions of time, a hearing was held on the motion for summary judgment.  The court later entered a ruling granting the motion.  It concluded that, because the Board was motivated by a “sound concern for the future development of Grundy Center, environmental concerns and widespread opposition by the citizenry of Grundy Center,” the Board’s action was not arbitrary, capricious or illegal.  The court later denied Wildeboer’s motion for enlargement or modification of the summary judgment ruling.  Wildeboer appeals.

Scope and Standards of Review.

Generally, we review the grant of a summary judgment motion for errors at law.  McComas-Lacina Constr. Co. v. Able Constructors, 641 N.W.2d 841, 843 (Iowa 2002). In reviewing the district court's decision, we consider the evidence presented in a light most favorable to the party opposing the motion.  Id.  We will uphold the grant of summary judgment if the district court correctly applied the law to find a lack of a genuine issue of material fact.  Id.
Iowa Code § 335.21.


Wildeboer first maintains that, in the certiorari proceedings, Iowa Code section 335.21 permitted him to submit additional evidence and that the court erred in denying him that opportunity at the summary judgment stage.  Section 335.21 provides, in pertinent part:

If upon the hearing which shall be tried de novo it shall appear to the court that testimony is necessary for the proper disposition of the matter, it may take evidence or appoint a referee to take such evidence as it may direct . . . . The court may reverse or affirm, wholly or partly, or may modify the decision brought up for review.

It is clear that in a certiorari proceeding in a zoning case the district court finds the facts anew on the record made in the certiorari proceeding.  See Helmke v. Board of Adjustment, 418 N.W.2d 346, 347 (Iowa 1988).  That record will include the return to the writ and any additional evidence which may have been offered by the parties.  Id.  However, in Buchholz v. Board of Adjustment, 199 N.W.2d 73, 78 (Iowa 1972), our supreme court reiterated the rule that “de novo” as used in section 335.21
 “does no more than permit the introduction of additional evidence in district court if the court finds that course necessary for proper disposition of the cause.”  Moreover, if all the material facts appear in the record, or are not disputed, or only questions arising upon the record are presented, the taking of evidence is not necessary.  Anderson v. Jester, 206 Iowa 452, 461-62, 221 N.W. 354, 359 (1928).

Nowhere in Wildeboer’s resistance to the summary judgment motion, in the memorandum in support of that resistance, in the summary judgment hearing, or in his motion pursuant to Iowa Rule of Civil Procedure 1.904(2) does he specify what specific additional evidence he proposed to add to the record.  Wildeboer made no effort to call additional witnesses at the hearing on the motion for summary judgment, and offers no explanation of why additional evidence could not have been adduced in affidavit form in support of his resistance to the motion.  Lacking such a record, we conclude Wildeboer failed to preserve error on his claim that the court should have received additional evidence.  Put simply, we lack an adequate record to review the ruling.  See e.g. State v. Schutz, 579 N.W.2d 317, 318-19 (Iowa 1998) (noting an offer of proof is generally necessary to preserve error on a ruling excluding evidence).  

Summary Judgment.
Wildeboer maintains the district court erred in concluding on summary judgment that the Board’s decision was not arbitrary, capricious or illegal.  The decision of the Board is conclusive on the district court unless it is arbitrary, capricious, or otherwise illegal.  Buchholz, 199 N.W.2d at 78.  Illegality of the challenged board action is established by reason of the court's findings of fact if they do not provide substantial support for the board’s decision.  Helmke, 418 N.W.2d at 347.  If the district court's findings of fact leave the reasonableness of the board's action open to a fair difference of opinion, the court may not substitute its decision for that of the board.  Id.  


Specifically, Wildeboer argues the record is in dispute as to whether the Board’s decision was supported by substantial evidence.  “If one of the grounds of alleged illegality is arbitrary, unreasonable or discriminatory action on the part of the board, and on the facts the reasonableness of the board's action is open to fair difference of opinion, there is, as to that, no illegality. The court is not, in such case, authorized to substitute its judgment for that of the local board.”  Anderson v. Jester, 206 Iowa 452, 463, 221 N.W. 354, 359 (1928).  Here, Wildeboer alleged below, and continues to contend on appeal, the Board’s action was arbitrary and capricious in that the evidence presented before the Board was incompetent “conjecture, supposition and concern.”  We thus must consider the evidence considered by the Board and determine whether “on the facts the reasonableness of the board's action is open to fair difference of opinion.”  Id., 221 N.W. at 359.  If so, the district court was not free to substitute its own judgment and there is thus no illegality.  


The applicable Grundy County Zoning Ordinance, section XXIV(c), sets forth eleven, non-exclusive, factors to be considered by the Board in granting a conditional use permit.  In denying the permit, the Board cited Wildeboer’s failure to meet provisions #2 and #5, which require the Board to consider whether “the proposed location, design, construction, and operation of the particular use adequately safeguards the health, safety and general welfare of persons residing or working in adjoining or surrounding property” as well whether the use “diminish[es] or impair[s] established property values in adjoining or surrounding property.”  


Of the numerous individuals and groups that lodged objections to the permit, every one of them asserted the proposed use would diminish or impair the property value of the surrounding property.  James McCracken, president of neighboring company Bacon Veneer, observed that many of its customers had already negatively commented about the appearance of Wildeboer’s junkyard.  Some individuals were concerned about the future ability to resell homes in the area.  


In addition, all but a few objected on grounds that the proposed use would not adequately safeguard the health and safety of the neighbors and surrounding property.  W. Larry Mitchell, an owner of adjoining property, noted concerns about “pollution disposal of fuel, oil, acids, coolants” and the increase in rodents and pests.  Bob Wegand voiced concerns that the heavy metal and petroleum runoff would negatively impact a $250,000 watershed project of the Minnehaha Creek newly implemented by the Iowa Department of Natural Resources and the Environmental Protection Agency.  Benjamin Van Deest, who is employed in the field of hazardous material handling and transportation, claimed that because the ground water table is only five feet below the surface, groundwater contamination is a concern.  Walt Grineski, on behalf of neighboring Richelieu Foods, voiced concerns about motor and oil and gasoline leakage, and a potential increase in the rodent and pest population, especially because of the foods stored at its adjacent property.


Thus, there is no question that numerous objectors opposed issuance of the permit on grounds of potential diminution of property values and the potential for health concerns.  We conclude the record was adequate for the district court to address the motion for summary judgment.  Because on this record the reasonableness of the board's rejection of Wildeboer’s application for a permit is open to a fair difference of opinion, the district court was not free to substitute its own judgment for that of the board.  Accordingly, we find no illegality which would justify reversal of the summary judgment.  


AFFIRMED.

�  Then located at section 358A.21.





