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IN THE COURT OF APPEALS OF IOWA

No. 3-690 / 03-0145

Filed October 15, 2003

SALEEM HAMILTON,


Applicant-Appellant,

vs.

STATE OF IOWA,


Respondent-Appellee.


Appeal from the Iowa District Court for Polk County, Scott D. Rosenberg, Judge.

Saleem Hamilton appeals from the district court ruling dismissing his application for postconviction relief.  AFFIRMED.

Samuel Marks of Marks Law Firm, Urbandale, for appellant.


Thomas J. Miller, Attorney General, Kristin Guddall, Assistant Attorney General, John Sarcone, County Attorney, and Susan Cox, Assistant County Attorney, for appellee.


Considered by Vogel, P.J., and Mahan and Zimmer, JJ.

PER CURIAM

Saleem Hamilton appeals from the district court ruling dismissing his application for postconviction relief.  Specifically, he argues his trial and appellate counsel were ineffective.  We affirm.


Background Facts and Proceedings.  On September 15, 1999, Hamilton was convicted following jury trial of robbery in the first degree in violation of Iowa Code sections 711.1 and 711.2 (1999).  The district court sentenced him to a term of incarceration not to exceed twenty-five years and ordered that he serve no less than eighty-five percent of the sentence.  Hamilton filed a notice of appeal on November 3, 1999, and was appointed counsel by the court.  On September 26, 2000, his appellate counsel filed a motion for leave to withdraw pursuant to then Iowa Rule of Appellate Procedure 104.
  Hamilton filed a resistance and requested new counsel be appointed.  The Iowa Supreme Court dismissed Hamilton’s appeal because it was frivolous and permitted appellate counsel to withdraw on January 19, 2001.  On August 30, 2001, Hamilton filed a pro se application for postconviction relief.  The court appointed counsel, and said counsel filed an amended application on December 26, 2001.  Following a hearing, the postconviction court dismissed Hamilton’s application.  He appeals.  

Standard of Review.  Our review of postconviction relief proceedings can be for errors at law or de novo.  Berryhill v. State, 603 N.W.2d 243, 244-45 (Iowa 1999).  When the action implicates constitutional issues, our review is de novo.  Id.  We review dismissal of an application for postconviction relief for errors at law.  Brown v. State, 589 N.W.2d 273, 274 (Iowa Ct. App. 1998).

Ineffective Assistance of Counsel.  Hamilton argues his trial counsel was ineffective for failing to adequately investigate his case and appellate counsel was ineffective for failing to adequately investigate trial counsel’s work.  Specifically, he argues his trial counsel should have contacted his codefendant, Dorsey Wilson, because he may have been able to provide exculpatory evidence.  


To prevail on his claim, Hamilton must show (1) his counsel failed to perform an essential duty and (2) prejudice resulted.  Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064, 80 L. Ed. 2d 674, 693 (1984); State v. Bugely, 562 N.W.2d 173, 178 (Iowa 1997).  The reviewing court may first consider either prong of an ineffective assistance of counsel claim.  State v. Oetken, 613 N.W.2d 679, 684 (Iowa 2000).  In our discretion, we consider the prejudice prong first.  

We conclude that Hamilton has failed to prove that there is a reasonable probability that but for counsel’s alleged error the result of the proceeding would have been different.  The transcript of Wilson’s guilty plea clearly implicates Hamilton in the robbery.  Wilson stated, under oath, that he and Hamilton were talking about committing the robbery at the same apartment where police later found them.  He also stated they intended to steal money and Hamilton had a knife.  We agree with the postconviction court that any attempt on the part of Wilson to exculpate Hamilton would have been perceived as disingenuous and subject to impeachment.  We also note evidence of Hamilton’s guilt was overwhelming.  After the robbery, a customer followed the participants to an apartment complex.  Both Wilson and Hamilton were found in an apartment near the crime scene along with clothes matching the description of the robbers, knives, a ski mask, and hidden currency.  One of the residents of the apartment identified Hamilton as one of the men wearing said clothes and walking back and forth with Wilson in a nervous manner outside the apartment building.  Also, the officer who initially found Hamilton and Wilson stated they matched the two men from the surveillance tape taken from the restaurant.  In addition, Hamilton admitted to police that he participated in the robbery.  We conclude Hamilton is simply unable to show prejudice on his claim of ineffective assistance of trial counsel.  Likewise, his claim of ineffective assistance of appellate counsel must fail.


Accordingly, we affirm the postconviction court’s dismissal of Hamilton’s application.


AFFIRMED.







� Said rule has since been renumbered as Iowa Rule of Appellate Procedure 6.104.





