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IN THE COURT OF APPEALS OF IOWA

No. 4-498 / 03-1451
Filed October 14, 2004

IN THE MATTER OF THE GUARDIANSHIP AND CONSERVATORSHIP OF ROBERT V. GORSCHE, 

DAVID V. GORSCHE, Conservator,


Appellant.


Appeal from the Iowa District Court for Polk County, Ruth B. Klotz, Associate Probate Judge.


The conservator of Robert V. Gorsche appeals from an associate probate judge’s ruling requiring the conservator to pay monthly support from the ward’s estate to Robert’s spouse, Mary Gorsche.  AFFIRMED IN PART AND REVERSED IN PART.

Dennis Johnson, Darla Giese, and Cristina Kuhn of Dorsey & Whitney, Des Moines, for appellant.


Robert Holliday and Matthew Gardner, Des Moines, for appellee.


Jacqueline Rypma of Sullivan & Ward, P.C., Des Moines, guardian ad litem.


Heard by Sackett, C.J., and Vogel, Zimmer, and Hecht, JJ.  


Eisenhauer, J., takes no part.  

SACKETT, C.J. 

The conservator of Robert V. Gorsche appeals from an associate probate judge’s ruling requiring the conservator to pay $800 a month from the ward’s estate to Robert’s spouse, Mary Gorsche.  The conservator contends the money is not owed because under the terms of a prenuptial agreement signed before the party’s marriage, Robert, who is incapacitated, disabled, and living in a nursing home, is no longer responsible for the support of his wife.  The conservator further contends Mary was not entitled to attorney fees and costs assessed against Robert’s assets.  Mary contends the prenuptial agreement does require the payments, and if it does not, the issue has been litigated earlier and cannot be relitigated.  She also contends the order on attorney fees and costs should be affirmed.  We affirm the award of monthly support to Mary.  We reverse the award of attorney fees and costs.


Background facts and proceedings.  On October 18, 1995, prior to their marriage, Robert, then seventy, and Mary, then sixty-one, executed a prenuptial agreement.  The agreement was signed in the state of Nevada where the parties then resided.  Robert became ill in Nevada and later came or was brought to Iowa.  On December 4, 2001 a conservatorship and guardianship for Robert was established, the court having found Robert had been incapacitated for nearly two years.  On January 16, 2002 the court ordered the conservator to pay Mary, pursuant to the October 18, 1995 prenuptial agreement of the parties, the sum of $1,000 a month subject to being reviewed in six months.  On September 26, 2002 the court reduced Mary’s support to $800 a month.


On May 21, 2003 the conservator filed an application asking that the support obligation to Mary be eliminated, as Robert was incapacitated.  The court denied the application on August 7, 2003.  An appeal was taken from this order on September 3, 2003.  On November 18, 2003 the court ordered the payment to Mary of all reasonable expenses, including attorney fees and costs.  A notice of appeal from this order was filed two days later.  A motion to consolidate the two appeals was filed and granted.

Applicable law.  At the time the prenuptial agreement was made Robert and Mary were residents of the state of Nevada.  It provided it was governed by the laws of that state.
  The law of a sister state, statutory or common, is a question of fact.  Berger v. General United Group, Inc., 268 N.W.2d 630, 634 (Iowa 1978); In re Drumheller's Estate, 252 Iowa 1378, 1385, 110 N.W.2d 833, 836 (1961).  Foreign law must be pleaded.  Berger, 268 N.W.2d at 634; Fetters v. Degnan, 250 N.W.2d 25, 27 (Iowa 1977).  Law of a sister state may be proved as provided by statute.  See Iowa Code §622.61 (2001);
 Berger, 268 N.W.2d at 634; In re Allen’s Estate, 239 N.W.2d 163, 168-169 (Iowa 1976).

Scope and standards of review.  We are construing the terms of a contract, consequently our review is to correct errors of law.  Schaer v. Webster County, 644 N.W.2d 327, 332 (Iowa 2002).  Prenuptial agreements are construed in the same manner as ordinary contracts.  In re Marriage of Spiegel, 553 N.W. 2d 309, 313 (Iowa 1996).  Prenuptial agreements are favored because they promote domestic happiness and reduce litigation and should be construed liberally to carry out the intention of the parties.  Id.  They are enforceable contracts unless it is shown they are unconscionable, obtained through fraud, misrepresentation, material non-disclosures, or duress.  Sogg v. Nevada State Bank, 832 P.2d 781, 783-84 (Nev. 1992).


Interpretation of the agreement.  The focal question is whether Robert’s incapacity and disability justify the elimination of his obligation to provide support to Mary under a spousal support provision in the prenuptial agreement.  The fact that Robert is incapacitated and disabled is no longer at issue.  Furthermore, there is no challenge to the validity of the prenuptial agreement.
  The dispute primarily centers on section 16 of the agreement entitled “Support During Marriage.”  That section states:


It is agreed and understood between the parties that ROBERT shall be responsible for the payment of all reasonable and necessary living expenses of the parties during the marriage.  It is acknowledged that MARY may decide to be employed during the marriage, and while MARY may voluntarily choose to contribute to the parties’ living expenses, the parties reiterate that MARY’S earnings shall be her sole, separate, and exclusive property to dispose of as she sees fit.  The parties agree, however, that each party shall individually assume and be responsible for any tax liability which may accrue to their respective separate incomes or separate property.


The parties agree that should either of them become physically or mentally disabled or incapacitated in any way, or should either of them become ill and have significant medical expenses as a result thereof, the assets of the party who is disabled, incapacitated or ill shall be utilized for that party’s care and maintenance until that property is exhausted.  If that property is exhausted, then it shall become the responsibility of the nondisabled or incapacitated party to utilize his or her assets or earnings for the care and maintenance of the disabled party.  


The conservator contends the correct interpretation of this section is that it imposes an obligation on Robert to pay both parties’ reasonable and necessary living expenses during the marriage until there is a triggering event of incapacitation, disability, or illness.  He argues this interpretation is consistent with the parties’ intent to both preserve current and future assets of Robert’s from liquidation or disturbance and the intent of Robert and Mary to each maintain their respective assets.  The conservator further advances his position is reasonable because the language above contemplates that if either party becomes incapacitated, the costs of care and maintenance of that incapacitated person would be significantly higher than ordinary living expenses.  The conservator argues the probate court’s construction results in an unreasonable and unfair outcome, that is, the depletion of Robert’s assets in having to use them to pay the high expenses of his care in addition to the living expenses for Mary.  The conservator further notes that once his ward’s assets are depleted Mary will be responsible for Robert’s care and maintenance.  Consequently, the conservator contends the probate court’s interpretation would lead to the unreasonable result of Robert providing for Mary, who is not disabled and has significant assets of her own, and accelerating the depletion of Robert’s assets which would accelerate the use of Mary’s assets to pay Robert’s expenses.  The conservator contends the probate court’s interpretation runs contrary to traditional contract principles and fails to give effect to the parties’ intent.  In support of his position he cites Eversole v. Sunrise Villas VIII Homeowners Ass’n, 925 P.2d 505, 509 (Nev. 1996).


Mary contends the language establishing Robert’s responsibility to pay her reasonable and necessary living expenses is without exception.  Mary further contends that the conservator is barred from litigating this issue, for the probate court ruled earlier on the issue now before us in setting support payments for Mary pursuant to the agreement at $1,000 a month and in a subsequent hearing reducing them to $800.  She contends Robert was incapacitated at the time these orders were entered and the conservator failed to raise the issue of interpretation of the section challenged when he had the opportunity to do so.  The conservator contends he did not litigate the issue earlier and the issue is not barred by issue preclusion.  The probate court found it unnecessary to rule on claims of issue and claim preclusion in view of its holding.  

For issue preclusion to apply the following prerequisites must be met: (1) the issues in the prior litigation and current litigation are identical; (2) the issue was raised and litigated in the prior litigation; (3) the issue was material and relevant to the prior litigation’s disposition; and (4) the determination of the issue in the prior litigation was necessary and essential to the judgment.  Penn v. Iowa State Bd. of Regents, 577 N.W.2d 393, 398 (Iowa 1998).


The conservator also argues that claim preclusion is not a bar.  Claim preclusion is a bar to further litigation of a claim following final adjudication or judgment on the merits of that claim.  Id.  An adjudication in a former suit between the same parties on the same claim is final as to all matters which could have been presented to the court for determination.  Israel v. Farmers Mut. Ins. Ass’n, 339 N.W.2d 143, 146 (Iowa 1983).


While Mary contends the issue was resolved in January of 2002 when the probate court set support payments, Mary actually continued to litigate the issue of Robert’s incapacity, for in July of 2002 she requested an independent medical examination, and a second request was filed in December of 2002, which request was ultimately denied by the probate court in January of 2003.


The conservator contends the elimination of support is a separate claim from the prior claim addressing the proper amount of support which was provided for if Robert was not incapacitated.  The conservator contends this is dependent on different facts, that is, whether Robert is incapacitated, an issue not resolved until shortly before this action was filed.  Because we have determined below that the probate court correctly interpreted the agreement, we need not address this issue and choose not to do so.


We next address the claim that support should be eliminated.  “Contractual provisions should be harmonized whenever possible.”  Eversole, 925 P.2d at 509.  If there is “no ambiguity apparent, the words must be taken in their usual and ordinary signification, and the context interpreted in accordance with grammatical rules.”  Parsons Drilling, Inc. v. Polar Res. Co., 649 P.2d 1360, 1362 (Nev. 1982) (quoting Rankin v. New England & N. Silver Min. Co., 4 Nev. 78, 83 (1868)).  The probate court found that the two paragraphs could not be interpreted to say the second paragraph creates an exception to the first paragraph.  The court reasoned that in signing the agreement Robert agreed that the focal paragraph obligated him to two duties, the support of Mary during the marriage and the payment of medical expenses first from only his assets in the event of his incapacity.  The court further found Mary did not obligate herself to any support obligation during the marriage, but did obligate herself to use her assets first for her medical expenses if she became incapacitated.  While we recognize this section may be inartfully drawn, we find no compelling reason to disagree with the probate court’s interpretation.


The probate court went on to find that the agreement should only be construed as requiring Robert to provide the “reasonable and necessary” expenses, and consideration should be given to Mary’s income including social security and income from assets.
  The court found the income of Robert is strained, but it noted he does have other assets available to him from the Robert V. Gorsche Trust created by him in 1996 to meet his care needs beyond the income produced.


Attorney fees.  The conservator next contends there are no grounds to support an award of attorney fees and costs to Mary, and the probate court’s decision that the following paragraph in section 29 of the agreement supports the awards is in error:


In the event that either party unsuccessfully seeks to invalidate a portion or all of this Agreement, or unsuccessfully seeks to recover property in a manner which deviates from this Agreement, then such party shall be liable to the other party for all reasonable expenses, including attorney’s fees and costs, which are incurred by the other party in defending his or her rights under this Agreement.


The conservator contends at no time did he seek to invalidate the agreement or recover property, rather he only sought an interpretation of the document, thus attorney fees and costs are not justified under the paragraph above.


The probate court found that, while the language in the conservator’s petition was perhaps couched as seeking an interpretation, it sought a specific interpretation.  The court found whether the conservator sought an interpretation of the challenged paragraphs or was seeking to invalidate a portion of the agreement the end result would be the same, as the interpretation the conservator sought would have invalidated the support provision in the first of the two challenged paragraphs.  The court further found the proposal to eliminate support to Mary was an issue of importance to Mary and she had no alternative other than to defend on the issue presented.  The court then found the attorney fee provisions set forth above were applicable and Mary was entitled to all reasonable expenses, including attorney fees and costs incurred in defending her rights under the prenuptial agreement.


Mary contends the conservator sought to invalidate the agreement and to recover property from her.  We disagree with the probate court decision that Mary is entitled to all reasonable expenses including attorney fees and costs.


First, the conservator sought an interpretation, not an invalidation, of the support provision in the agreement.  The agreement does not define “invalidate.”  Therefore, it is appropriate to give it the meaning usually and ordinarily attributed to it.  Reno Club, Inc. v. Young Inv. Co., 182 P.2d 1011, 1016 (Nev. 1947); accord Magina v. Bartlett, 582 N.W.2d 159, 163 (Iowa 1998).  “Invalid” is defined by Blacks Law Dictionary 829 (7th ed. 1999) as “not legally binding” and an “invalid contract” is defined as either void or voidable.  Id. at 323.  


The conservator made no claim the prenuptial agreement was null, void, or not legally binding.  Consequently we disagree with the probate court’s conclusion the conservator sought to invalidate a portion of the agreement.


Second, the conservator did not seek to obtain property from Mary.  Mary argues he did because “recover” refers to any legal proceeding affecting the rights of the parties.
  While the agreement does not specifically define property or support, it clearly treats property and support in separate sections and differently, and each waives any interest in the property of the other.  Looking at the agreement as a whole, we do not see the conservator’s action is one to recover property.

 
Conclusion.  The probate court correctly interpreted the two paragraphs of section 16 as requiring Robert to support Mary “during the marriage” and to pay for his own care because of his incapacity and disability.  We affirm the court’s refusal to grant the conservator’s application to eliminate spousal support.  Because the conservator was not trying to invalidate a portion of the prenuptial agreement or to recover property in a manner that deviated from the agreement, the language of section 29 concerning attorney fees and costs does not apply.  We reverse the award of attorney fees and costs.


AFFIRMED IN PART AND REVERSED IN PART.

�  The parties have cited at times Iowa law and do not contend the laws of the two states differ on the issues before us.  Therefore we cite cases from the two states interchangeably.  


�  Iowa Code Section 622.61 provides “The unwritten laws of any other state or government may be proved as facts by parol evidence, or by the books of reports of cases adjudged in their courts.”


�  In addition to the section now disputed the agreement provided, among other things, that (1) property acquired subsequent to marriage would be separate property, (2) they waived any interest in post-marital separate property acquired by the other, (3) neither party would be responsible for the other party’s debts, (4) each relinquished all right to the other party’s pension and employee benefits, (5) in the event of a termination of the marriage separate property would not be subject to distribution and Robert would pay Mary $10,000 for each year of marriage not to exceed $100,000, (6) they waived the right to each other’s estate by reason of the marriage. 


� It appears the probate court was not certain of what Mary’s income was, for in the order the court noted consideration should be given to Mary’s own assets and rental “if she still retains the farm owned by her at the time of the Prenuptial Agreement.”


�  It appears the probate court was not advised of the trust provisions, as it indicated only that it was its understanding there was no provision for distribution of income from this Trust to Mary.  The court assumed the typical Living Trust and Robert would have entitlement to both income and principal as he might wish if he were not incapacitated and at the discretion of the Trustee in view of his incapacity.


�  Mary suggests in her brief that it is conceivable the conservator would seek fees and expenses if she attempted to recover support.





