PAGE  
2

IN THE COURT OF APPEALS OF IOWA

No. 3-913 / 03-1463

Filed November 26, 2003

IN THE INTEREST OF P.R., A.R., and J.R.,

Minor Children,

M.R., Mother,


Appellant.


Appeal from the Iowa District Court for Polk County, Karla Fultz, Associate Juvenile Judge.


M.R. appeals from the termination of her parental rights.  AFFIRMED.

Tiffany Koenig and Christopher Kragnes, Sr., Des Moines, for appellant mother.


Thomas J. Miller, Attorney General, Kathrine Miller-Todd, Assistant Attorney General, John Sarcone, County Attorney, and Jennifer Galloway, Assistant County Attorney, for appellee-State. 


Blair Bennett, Des Moines, for father of P.R.


Alexandra Nelissen of Nelissen Law Office, Des Moines, for father of J.R.


Kayla Stratton, Des Moines, guardian ad litem for minor children.


Considered by Huitink, P.J., and Zimmer and Miller, JJ.

HUITINK, P.J.

I.
Background Facts & Proceedings

Patricia, age three, and Austin, age two, were first removed from Michelle’s custody in April 1999 after a methamphetamine laboratory was discovered in their home and Michelle admitted methamphetamine use.  The children were at that time placed with Michelle’s parents pending resolution of resulting juvenile court proceedings.  Both were adjudicated children in need of assistance (CINA) on May 24, 1999, based on findings that Michelle failed to exercise reasonable care in supervising them; that Michelle failed to provide them with adequate food, clothing, or shelter; and that, because of Michelle’s drug abuse, the children did not receive adequate care.  See Iowa Code §§ 232.6(c)(2), (g), and (n) (1999).  The resulting dispositional order left the children in the custody of their grandparents subject to the department’s supervision.  After the dispositional order was entered, Michelle received a number of services, including:


1.
DHS/CPT


2.
Gateway Substance Abuse Treatment


3.
Visitation


4.
Family Centered Services, In Home x 2


5.
Psychosocial Evaluations x 2


6.
Parenting classes


7.
UAs


8.
Substance Abuse evaluations x 4


9.
Foster care services


10.
Individual therapy


11.
Powell Chemical Dependency Center x 2


12.
House of Mercy, Inpatient and Outpatient


13.
AEA Services


14.
Developmental Assessment, Dr. Shah


15.
Psychiatric Services


16.
Psychological Services, Austin


Jessica was born on January 26, 2000, and because of concerns that she suffered from fetal alcohol syndrome, she was immediately removed from Michelle’s custody and placed with Michelle’s parents.  Jessica was subsequently adjudicated a CINA based on findings that Michelle failed to exercise reasonable care in supervising her and that Michelle’s drug or alcohol abuse prevented Jessica from receiving adequate care.  See Iowa Code §§ 232.2(6)(c)(2) and (n).


All three children were eventually returned to Michelle’s custody while she was residing at and undergoing treatment at the House of Mercy in Des Moines.  Jessica was returned on March 31, 2000; Patricia on April 18, 2000; and Austin in October 2000.  Michelle successfully completed her treatment program at the House of Mercy and in September 2001 entered an independent living program supervised by the department.


The children were again removed from Michelle’s custody in January 2002 when she experienced a drug overdose and suffered a stroke.  She was hospitalized, and upon her discharge, Michelle resided with her parents.  In the resulting May 2002 modification proceedings the court found Michelle was unable to care for her children.  The court also found the grandparents had permitted Michelle to care for the children when she was unable to do so.  As a result, the children’s placement was changed to foster care where they have since remained.


In a February 13, 2003, termination petition, the State sought termination of Michelle’s parental rights on multiple grounds.  These grounds included (1) Michelle’s failure to address the circumstances resulting in neglect of the children despite the offer of services to address those circumstances, see Iowa Code § 232.116(1)(d) (2003); (2) her failure to maintain significant contact with the children during the six consecutive months following removal, see Iowa Code § 232.116(1)(e); (3) Patricia’s (age six) and Austin’s (age five) adjudication as CINA, placement for twelve of the last eighteen months, and evidence that they cannot be returned to Michelle’s custody, see Iowa Code § 232.116(1)(f); and (4) Jessica’s (age three) CINA adjudication, six-month placement, and evidence she could not be returned to Michelle’s care, see Iowa Code § 232.116(1)(h).


Michelle denied the State’s allegations and also claimed termination was not in the children’s best interests.  She testified that although initially willing to consent to termination, she changed her mind.  Michelle also cited her successful experience at the House of Mercy, independent living, and employment as evidence contradicting the State’s theories of termination.


Despite Michelle’s evidence to the contrary, the juvenile court judge found the State had met its burden of proof to establish all of the grounds for termination alleged in the February 11, 2003, petition.  The judge’s findings of fact include the following language:

[Michelle’s] long history of substance abuse, her lack of participation in services for nine months after the removal of the children, the fact that visits have been and continue to be supervised and her lack of motivation and follow through until recently to regain custody of her children mitigate against the likelihood that she would be able to successfully parent long-term even two of her children.  She has not aggressively sought reunification with her children.

Based on these findings, the juvenile court judge terminated Michelle’s parental rights resulting in this appeal. 


On appeal Michelle raises the following issues:


“The State of Iowa did not prove by clear and convincing evidence that the circumstances continued to exist despite the offer and receipt of services, that Michelle failed to maintain significant and meaningful contact with her children, nor that the children could not be returned to the custody of the mother and termination was not in the best interests of the children.


The court erred when overruling mother’s numerous objections to res judicata, lack of foundation, irrelevant and hearsay.


The court erred when not finding permanency was appropriate for these children or granting permanency through Iowa Code section 232.104(2)(B).”


II.  Standard of Review

The scope of review in termination cases is de novo.  In re C.B., 611 N.W.2d 489, 492 (Iowa 2000).  The grounds for termination must be proven by clear and convincing evidence.  In re T.B., 604 N.W.2d 660, 661 (Iowa 2000).


III.  Evidentiary Issues

Michelle raises the issue, “[t]he court erred when overruling mother’s numerous objections to res judicata, lack of foundation, irrelevant and hearsay.”  Michelle fails to specify, however, what evidence she believes was improperly considered by the juvenile court.  A litigant’s random mention of an issue, without elaboration or supportive authority is not sufficient to raise the issue for our review.  See Soo Line R. Co. v. Iowa Dep’t of Transp., 521 N.W.2d 685, 691 (Iowa 1994).


Even if this issue had been properly raised on appeal, we note that in a termination proceeding, a court may judicially notice exhibits which were part of the prior CINA proceedings.  In re J.L.W., 570 N.W.2d 778, 780 (Iowa Ct. App. 1997).  Furthermore, hearsay statements are permitted in juvenile proceedings.  In re A.M.H., 516 N.W.2d 867, 873 (Iowa 1994).


IV.  Sufficiency of the Evidence

As noted earlier, the State sought termination based on several grounds.  If any one of the grounds is proven by clear and convincing evidence, we will affirm.  See In re M.W., 458 N.W.2d 847, 850 (Iowa 1990).  We determine there is clear and convincing evidence the children cannot be returned to Michelle’s care—the common and only disputed element of proof for terminating Michelle’s parental rights under sections 232.116(1)(f)(4) (Patricia and Austin) and 232.116(1)(h)(4) (Jessica).


Under section 232.102(5)(a), a child should not be returned to the home if (1) the child cannot be protected from physical abuse or (2) the child cannot be protected from some harm which would justify the adjudication of the child as a CINA.  In re C.K., 558 N.W.2d 170, 172 (Iowa 1997).  The juvenile court should not return a child to the home if the court determines that “continuation of the child in the child’s home would be contrary to the welfare of the child . . . .”  Iowa Code § 232.102(5)(b).  Preserving the safety of the child is the paramount consideration.  See id.

The threat of harm which leads to termination of parental rights need not be the same harm that led to the child’s initial out-of-home placement.  In re S.N., 500 N.W.2d 32, 34 (Iowa 1993).  We note, however, that in this case, one of the grounds supporting the children’s CINA adjudication was that the children suffered or were imminently likely to suffer harmful effects as a result of the mother’s failure to exercise a reasonable degree of care in supervising the children.  See Iowa Code § 232.2(6)(c)(2).  We, like the juvenile court, find these circumstances still exist and prevent the children’s return to Michelle’s care.  Despite the substantial services provided to Michelle, she was unable to progress beyond supervised visitation with the children.  Michelle’s demonstrated inability to supervise the children is evidence supporting the State’s claim that the children cannot be presently returned to her care.  Finally, we agree with the trial court’s observation that these children should not be placed in the position where “they will suffer further adjudicatory harm, which is likely, if they are returned to their mother’s home due to her history.”


For all of these reasons, we find there is sufficient evidence in the record to support the termination of Michelle’s parental rights.


V.
Best Interests

The termination hearing in this case was also a permanency hearing under section 232.104.  Michelle contends termination was not in the children’s best interests, and instead the juvenile court should have entered a permanency order under section 232.104(2)(b) to continue the placement of the children in foster care for an additional six months, in order to allow her more time to show an improvement in her parenting skills.


We note that patience with parents can soon translate into intolerable hardship for their children.  In re A.C., 415 N.W.2d 609, 613 (Iowa 1987).  A child should not be forced to suffer in the limbo of parentless foster care.  In re D.J.R., 454 N.W.2d 838, 845 (Iowa 1990).  “The crucial days of childhood cannot be suspended while parents experiment with ways to face up to their own problems.”  In re C.B., 611 N.W.2d 489, 494 (Iowa 2000) (citing A.C., 415 N.W.2d at 613).  It is simply not in the best interests of children to continue to keep them in temporary foster homes while the natural parents get their lives together.  In re J.L.P., 349, 353 (Iowa 1989).


We conclude it is not in the best interests of Patricia, Austin, and Jessica to wait longer for Michelle to be able to meet their needs.  This case has been on-going since 1999.  The children need permanency now.


We affirm the decision of the juvenile court.


AFFIRMED.






