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Appeal from the Iowa District Court for Emmet County, Frank B. Nelson, Judge.


Chad Kollasch appeals from his conviction for burglary in the first degree; the State cross-appeals from the grant of a new trial on kidnapping in the second degree and child endangerment.  AFFIRMED IN PART, REVERSED IN PART, AND REMANDED WITH INSTRUCTIONS.

Michael H. Johnson of Stoller & Johnson, Spirit Lake, for appellant.


Thomas J. Miller, Attorney General, Sharon K. Hall and Laura Roan, Assistant Attorneys General, and Douglas R. Hansen, Emmet County Attorney, for appellee.


Heard by Sackett, C.J., and Vogel, Zimmer, Hecht, and Eisenhauer, JJ.

HECHT, J.


Chad Kollasch appeals from his conviction for burglary in the first degree; the State cross-appeals from the grant of a new trial on kidnapping in the second degree and child endangerment.  We affirm in part, reverse in part, and remand with instructions.  
I.
Background Facts and Proceedings

Chad Kollasch and Amy Kollasch were married, and had two children, Zoe and Damien, who were six years and fifteen months old, respectively, at the time of the incident giving rise to this action.  In May of 2002, Amy sought and received a protective order against Chad, giving her sole possession of the family home.  Chad went to the home on July 15, 2002 in direct contravention of the order, apparently hoping to resolve marital disputes or commit suicide in the event his pleas went unheeded. 

Chad disconnected the phone lines and entered the empty home where he waited for Amy and the children to return.  Upon her arrival, Amy discovered the phone was not working, and later discovered Chad hiding in bathroom.  Amy was startled and frightened by Chad’s presence, and instructed Zoe to go to the neighbors for help.  Zoe complied, exiting the home through a rear door. 

The events that follow are disputed by the parties.  Amy claims that Chad prevented her from fleeing the home by locking both the rear and front doors.  Amy also contends that Chad choked her repeatedly to prevent her from calling out instructions to Zoe, who was outside.  Amy also contends Chad threatened her with a knife during the incident and repeatedly struck her with his hand when she called for help after police approached the house.  Chad contends, however, that he never choked or struck Amy, and asserts Amy was free to move throughout the home while he was there.  Although he admits he possessed the knife during the incident, Chad claims he took possession of it after entering the house and never threatened Amy with it.  Chad further maintains he intended to use the knife not to restrain or threaten Amy but rather to slash his own wrists if he was unsuccessful in convincing Amy to reconcile.  As evidence of this intention, Chad claims he offered possession of the knife to Amy and invited her to use it against him because he was so distraught over the breakdown of their marriage and the loss of contact with his children.  Evidence, however, tended to show that Amy sustained red marks on her neck during the incident.

While Zoe was outside the home in compliance with Amy’s instruction, fifteen-month-old Damien was inside with his parents.  Evidence showed that Damien sustained a raised bump on his temple and a red mark near his left eye during the incident.  The State alleged these injuries were sustained when Chad stepped on Damien or struck him during physical contact with Amy. Chad and Amy agreed that any injuries suffered by Damien were accidental.  

The police and neighbors approached the house.  Upon finding the doors locked and after receiving no response from inside, Officer Reineke broke the door and entered.  Chad was observed with the steak knife to his wrist, and was subdued by the officers.  

Chad was convicted of burglary in the first degree, kidnapping in the second degree, and child endangerment.  He filed a timely motion for a new trial on all counts.  The district court denied the motion with respect to the burglary charge, finding the State proved that Chad had formed a specific intent to commit an assault prior to his entry into the home.  However, the court granted a new trial on the kidnapping and the child endangerment charges, ruling that the confinement element of kidnapping was not shown as a matter of law, and that the State had not shown that Chad had knowingly acted in a manner creating a substantial risk to Damien’s health or safety. 

Chad now appeals from the denial of his motion for a new trial with respect to the burglary conviction, claiming insufficient evidence was adduced at trial to sustain his conviction.  He also asserts a claim of ineffective assistance of counsel.  The State cross-appeals, claiming the district court erred in granting a new trial on the kidnapping and child endangerment charges.  

II.  
Scope and Standard of Review.


Our review of the sufficiency of the evidence with respect to the burglary charge is for correction of errors at law.  State v. Webb, 648 N.W.2d 72, 75 (Iowa 2002).  The verdict will be upheld if supported by substantial evidence on the record. State v. Heard, 636 N.W.2d 227, 229 (Iowa 2001). Evidence is substantial if it could convince a rational fact finder that the defendant is guilty beyond a reasonable doubt.  Id.  The record evidence will be viewed in a light most favorable to the State.  State v. Robinson, 288 N.W.2d 337, 340 (Iowa 1980).

We review for abuse of discretion the district court’s grant of a new trial with respect to the kidnapping and child endangerment counts. State v. Reeves, 670 N.W.2d 199, 202 (Iowa 2003).  Discretion is not abused unless it is exercised on untenable or unreasonable grounds.  Id.  “We are slower to interfere with the grant of a new trial than with its denial.” Id. at 202-03, citing Iowa R. App. P. 6.14(6)(d). 


Finally, we review claims of ineffective assistance of counsel, as with all constitutional claims, de novo.  State v. Pace, 602 N.W.2d 764, 768 (Iowa 1999). Claims of ineffective assistance of trial counsel are not generally dealt with on direct appeal unless the record is developed in such a way as to allow us to properly address the issues raised.  See State v. Allen, 348 N.W.2d 243, 248 (Iowa 1984) (charges of ineffective assistance of counsel relating to matters which could not be determined from record available on direct appeal may only be determined on application for postconviction relief). 

III. 
Discussion.

A. 
Sufficiency of the Evidence to Sustain the Burglary Conviction.


To sustain the conviction on burglary in the first degree, the State must have proven beyond a reasonable doubt that Chad entered the occupied structure without permission, with the specific intent to commit an assault.  The State must also have proven that during the incident constituting the burglary, Chad either (1) possessed a dangerous weapon, or (2) intentionally or recklessly inflicted bodily injury on those present within.  Iowa Code §§ 710.1, 710.3 (2001).  It is on these two elements that Chad contends the State has failed to meet its burden.


As it is a very arduous task to satisfactorily prove the inner thoughts of another, it has been held that the reasonable doubt requirement with respect to the specific intent to commit assault is satisfied when, from facts proven beyond a reasonable doubt by the State, a rational trier of fact could fairly infer that the defendant, more likely than not, possessed the requisite intent.  County Court of Ulster County v. Allen, 442 U.S. 140, 165, 99 S. Ct. 2213, 2228-29, 60 L. Ed. 2d 777, 797 (1979); State v. Olson, 373 N.W.2d 135, 137 (Iowa 1985).  Further, “[i]ntent may be derived from actions preceding, or subsequent to, an accused's unauthorized entry, as well as all circumstances attendant thereto.” State v. Lambert, 612 N.W.2d 810, 814 (Iowa 2000) (citations omitted). 


Viewing the evidence of intent in the light most favorable to the State, we find the requisite intent could fairly be inferred from the actions Chad took both prior to and subsequent to the breaking.  The State contends, and we agree, that the following evidence supports the inference that Chad possessed the specific intent to commit assault prior to his entry into the home: (1) Chad disconnected the phone line before he entered the house, (2) Amy testified Chad choked and struck her after he entered the house, (3) Chad possessed a knife during the incident, and (4) Chad locked the doors and prevented Amy from leaving the home.  


Having found sufficient evidence of the requisite intent, we move on to the sufficiency of the evidence to support a finding that Chad possessed a dangerous weapon during the incident and/or intentionally or recklessly inflicted bodily injury on the home’s occupants.  The State contends Chad failed to preserve error on the issue of whether the knife he possessed was a dangerous weapon because the motion for acquittal did not specifically address the insufficiency of evidence as to that element.  State v. Crone, 545 N.W.2d 267, 270 (Iowa 1996) (holding error not preserved where motion for judgment of acquittal does not point out the specific deficiencies in the evidence); State v. Geier, 484 N.W.2d 167, 170 (Iowa 1992) (holding that in order to preserve error, motion for judgment of acquittal must have alleged that insufficient evidence was presented on whether a stun gun is a dangerous weapon).  Although we find persuasive the State’s argument that Chad’s motion for judgment of acquittal was not sufficiently specific to preserve error, we note Chad also raises this issue in the context of his ineffective assistance of counsel claim. State v. Keene, 630 N.W.2d 579, 581 (Iowa 2001) (noting that an ineffective assistance claim alleging a failure to preserve error may stand as an exception to the general rule of error preservation).  Accordingly, we will address it. 


To prevail on a claim of ineffective assistance of counsel, the applicant must demonstrate both ineffective assistance and prejudice. State v. Artzer, 609 N.W.2d 526, 531 (Iowa 2000). To establish a breach of duty, the applicant must demonstrate the attorney performed below the standard demanded of a reasonably competent attorney. Id.  We begin with the presumption that the attorney performed competently, State v. Westeen, 591 N.W.2d 203, 210 (Iowa 1999), and we avoid second-guessing and hindsight.  Burgess v. State, 585 N.W.2d 846, 847 (Iowa Ct. App.1998).  Claims of ineffectiveness arising from counsel’s failure to challenge the sufficiency of the evidence to support a conviction in a criminal case normally can be decided on direct appeal.  State v. Scalise, 660 N.W.2d 58, 62 (Iowa 2003).   After conducting our de novo review, we find trial counsel did not breach a duty in failing to specifically challenge the sufficiency of the evidence of Chad’s possession of a dangerous weapon.  Because the knife possessed by Chad during the incident clearly met the definition of a dangerous weapon, a more specific motion for judgment of acquittal would have been without merit.  Counsel had no duty to make a meritless motion.  See State v. Hoskins, 586 N.W.2d 707, 709 (Iowa 1998) (determining counsel is not ineffective for failing to raise a meritless issue).

Moreover, we conclude the evidence tending to establish the bodily injury element of the burglary charge was sufficient to support the conviction.  Amy testified that Chad both struck and choked her during the incident.  Officer Reineke testified he observed red marks on Amy’s neck after the incident. We conclude a reasonable jury could find beyond a reasonable doubt from this evidence that Chad intentionally inflicted bodily injury on Amy.  We therefore affirm Chad’s conviction for first-degree burglary.

B. 
The Grant of a New Trial for Kidnapping.

A motion for new trial should be granted only if, after considering both inculpatory and exculpatory evidence, the jury’s verdict was contrary to the weight of the evidence.  State v. Ellis, 578 N.W.2d 655, 658-59 (Iowa 1998).  A verdict is contrary to the weight of the evidence where “a greater amount of credible evidence supports one side of an issue or cause than the other.”  Id. at 658 (quoting Tibbs v. Florida, 457 U.S. 31, 38, 102 S. Ct. 2211, 2216, 72 L. Ed. 2d 652, 658 (1982)).  The power of the trial court is much broader in a motion for new trial than in a motion for judgment of acquittal.  Ellis, 578 N.W.2d at 658.  In applying the weight of the evidence standard, “if the court reaches the conclusion that the verdict is contrary to the weight of the evidence and that a miscarriage of justice may have resulted, the verdict may be set aside and new trial granted.”  Id. at 658-59.  “…The motion [for new trial] is addressed to the discretion of the court, which should be exercised with caution, and the power to grant a new trial on this ground should be invoked only in exceptional cases in which the evidence preponderates heavily against the verdict.”  Id. at 659 (quoting 3 Charles A. Wright, Federal Practice and Procedure § 553, at 245-48 (2d ed. 1982) (emphasis supplied)).
The district court concluded the kidnapping verdict was contrary to the weight of the evidence on the issue of whether Chad “confined” Amy as defined in section 710.1.  The confinement required to support a conviction for third-degree kidnapping must be more than slight, inconsequential confinement, and it must not be merely incidental to the underlying felony.  State v. Rich, 305 N.W.2d 739, 745 (Iowa 1981).  The mere seizure of the victim during the commission of the crime does not necessarily rise to the level of confinement required for kidnapping. State v. Mead, 318 N.W.2d 440, 445 (Iowa 1982). 

The district court ruled that the weight of the evidence adduced at Chad’s trial did not support a finding that Chad had confined Amy beyond that which was required to effectuate the assault.  After careful review, we cannot say this decision was “untenable” or “clearly unreasonable,” and thus we conclude the district court did not abuse its discretion on this issue.  Reeves, 670 N.W.2d at 202-203.   Although the State offered evidence tending to prove Chad restrained Amy’s movement within the home through the use of physical force (choking and arm-holds), and prevented Amy from leaving the home by locking the doors while holding a steak knife, it was not clearly unreasonable for the district court to find that these proofs failed to take on a significance independent of the underlying assault and burglary.  Rich, 305 N.W.2d at 745.  Our decision on this issue is consistent with the caution of the Iowa and U.S. Supreme Courts: Any crime involving a seizure would also constitute kidnapping if kidnapping could be proved when, as in this case, the seizure is incidental to another crime.   See Mead, 318 N.W.2d at 445 (citing Chatwin v. United States, 326 U.S. 455, 464, 66 S. Ct. 233, 237, 90 L. Ed. 198, 203 (1946)).   Having found that the district court properly applied the weight-of-the-evidence standard in finding the State’s proof of confinement failed to advance beyond the independent significance threshold of Rich, we affirm its grant of a new trial on the charge of kidnapping. 

C.  
The Grant of a New Trial for Child Endangerment. 

We next must determine whether the grounds on which the district court relied in ordering the new trial on the child endangerment charge are tenable or reasonable.  Reeves, 670 N.W.2d at 202-203.   The district court, after weighing the evidence and assessing the credibility of the witnesses, concluded the State had not met its burden to prove Chad knowingly acted in a manner creating a substantial risk to Damien’s health or safety.  Iowa Code § 726.6(1)(a)  (2001).  A conviction for child endangerment does not require proof that Chad intended to place Damien at risk of injury; the statute defining the elements of the crime requires only that Chad knew or that an ordinary person in his situation would have known his actions produced a substantial risk of harm to Damien.  State v. Anspach, 627 N.W.2d 227, 233 (Iowa 2001).  A risk is substantial where it is either real or articulable.  Id. at 232-33; State v. Anderson, 308 N.W.2d 42, 47 (Iowa 1981).  We note that the word “substantial” in this context modifies the word “risk” and not the word “injury.”  The district court’s conclusion that the evidence “at best, proves that Damien got into a position where he may have received a very minor injury” seems, instead, to have been based on the misapprehension that the State must prove Chad exposed Damien to the risk of a substantial injury rather than a substantial risk of some physical or mental injury.
 

Notwithstanding the district court’s considerable discretion in ruling on motions for new trial, we conclude the guilty verdict on this charge did not preponderate so heavily against the verdict as to require a new trial.  Our decision on this issue is driven by the evidence that Chad struck Amy about the head while she was holding young Damien.  Indeed, Chad himself testified that at one point during the incident he asked Amy, who was carrying Damien, to put the child down to avoid injury to him.  Chad was clearly aware his actions placed Damien’s health and safety in jeopardy, and a reasonable jury could find beyond a reasonable doubt that Chad knowingly acted in a manner that created a substantial risk to his son’s physical safety.  We hold the evidence did not heavily preponderate against the verdict on the child endangerment charge, and the district court’s grant of a new trial on that charge was therefore based on clearly untenable or unreasonable grounds and constituted an abuse of discretion.  We therefore reverse the district court’s grant of a new trial concerning the child endangerment charge.  

D.
Ineffective Assistance of Counsel.


Chad asserts in this direct appeal that his trial counsel’s performance fell below the wide range of competent representation in that counsel failed to: (1) effectively cross-examine Amy concerning certain inconsistencies between her trial testimony and the contents of her deposition, and between her trial testimony and that of Officer Reineke; (2) adequately represent Chad on the assault component of the Burglary charge; (3) object to certain prejudicial statements made by the prosecutor; and (4) engage in proper discovery of evidence that would have challenged the injuries suffered by Amy and countered allegations concerning Chad’s possession of a dangerous weapon. We have already resolved against Chad the second of these four claims.  Trial counsel has not yet been able to defend her conduct in connection with claims 1, 3 and 4 and thus we conclude the record before us is inadequate to adjudicate them.  See State v. Allen, 348 N.W.2d 243, 248 (Iowa 1984) (charges of ineffective assistance of counsel relating to matters which could not be determined from record available on direct appeal may only be determined on application for postconviction relief).  We therefore preserve claims 1, 3 and 4 for post-conviction relief.

IV.  
CONCLUSION. 


We affirm Chad’s conviction on the burglary charge.  We affirm the district court’s grant of a new trial on the kidnapping charge.  We reverse the ruling on the motion for new trial on the child endangerment charge and remand for entry of a judgment of conviction on that charge.    


The costs of this appeal will be divided equally between the parties.

AFFIRMED IN PART, REVERSED IN PART, AND REMANDED WITH INSTRUCTIONS. 



.
