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IN THE COURT OF APPEALS OF IOWA 


No. 4-344 / 03-1520
Filed October 27, 2004

JAMES VERNON BROWN,


Applicant-Appellant,

vs.

STATE OF IOWA,


Respondent-Appellee.



Appeal from the Iowa District Court for Linn County, Kristin L. Hibbs, Judge.


Applicant appeals from the district court’s denial of his application for postconviction relief.  AFFIRMED.

Unes Booth of Booth Law Firm, Osceola, for appellant.


Thomas J. Miller, Attorney General, Sheryl Soich, Assistant Attorney General, Harold Denton, County Attorney, and Todd Tripp, Assistant County Attorney, for appellee.


Heard by Sackett, C.J., and Vogel, Zimmer, Hecht, and Eisenhauer, JJ.

EISENHAUER, J.


James Vernon Brown appeals from the district court’s denial of his application for postconviction relief.  He contends his constitutional right to a fair trial was violated by prosecutorial misconduct.  He further contends his trial counsel rendered ineffective assistance when counsel failed to object to numerous incidents of prosecutorial misconduct.  We affirm.


I.  Background Facts and Proceedings.  Brown babysat for B.C. during the summer of 1997.  Brown also visited B.C. one day over the holidays. B.C. was eight years old at the time and suffered Attention Deficit Hyperactivity Disorder and Conduct Disorder for which he received three medications.  


On May 15, 1998, B.C. told his mother Brown had done “nasty things” with him, which he described as looking at nasty pictures on the computer.  The following day, B.C. told his mother he told her this because “I went poop and it hurt . . . .”  On May 18th, B.C.’s mother contacted the Department of Human Services (DHS).  On May 20th, the DHS interviewed B.C. and his physician, Dr. Opdebeeck, conducted a physical examination.  B.C. alleged Brown engaged him in both oral and anal sex.


In June 1998, police arrested Brown and seized his computer, more than eighty computer disks, magazines, and videos.  The Department of Criminal Investigations (DCI) investigated the computer and disks and determined eighteen disks contained pornographic images.  A slide show of 223 of those images was prepared.  Trial counsel filed a motion in limine to exclude the video slide show, the magazines, and the videos found in Brown’s apartment.  The trial court excluded magazines and videos, but determined the State’s slide show was admissible because it tended to corroborate B.C.’s allegation that Brown had showed him pornographic images on the computer.  


Trial commenced September 21, 1998.  The jury returned a verdict finding Brown guilty of second-degree sexual abuse as charged.  Brown was sentenced to an indeterminate term of twenty-five years.  Brown appealed, arguing the “videotape evidence depicting gay pornographic material was unfairly prejudicial.”  This court affirmed his conviction on March 15, 2000.  His application for further review was denied.


On June 21, 2001, Brown filed an application for postconviction relief.  In it, Brown raised seven issues of prosecutorial misconduct and seven corresponding issues of ineffective assistance of trial and appellate counsel.  The district court rejected Brown’s claims and denied his request for relief.  


II.  Scope of Review.  Normally, a trial court’s denial of a postconviction relief action is reviewed for correction of errors at law.  Fenske v. State, 592 N.W.2d 333, 338 (Iowa 1999).  Where, however, the applicant asserts violations of constitutional safeguards, our review is de novo.  Giles v. State, 511 N.W.2d 622, 627 (Iowa 1994).


III.  Analysis.  Brown alleges seven instances of prosecutorial misconduct: 1) the introduction of expert opinion regarding his guilt or innocence; 2) the failure to timely disclose evidence; 3) the introduction of inadmissible hearsay; 4) the introduction of incompetent expert opinion; 5) improper impeachment; 6) cross-examining him regarding the veracity of the witness; and 7) the introduction of the prosecutor’s personal opinion.  Brown also alleges his counsel was ineffective in failing to object to the prosecutorial misconduct.


Brown’s trial counsel did not object to any of the alleged instances of prosecutorial misconduct and therefore the issue was not preserved.  In order to reach the claims of prosecutorial misconduct, Brown must first establish trial counsel was ineffective in failing to object to any alleged instances of misconduct during trial.  See Earnest v. State, 508 N.W.2d 630, 632 (Iowa 1993) (“When a claim of ineffective assistance of counsel is made, we have allowed an exception to the general rule of error preservation.”)  Furthermore, Brown must also show his appellate counsel was ineffective in failing to present these claims on direct appeal.  See Berryhill v. State, 603 N.W.2d 243, 245 (Iowa 1999) (holding ineffective assistance of appellate counsel may provide sufficient reason for failing to raise a claim of ineffective assistance of trial counsel on direct appeal).  If we determine Brown has not established a sufficient ineffective assistance claim against his trial counsel, we need not address the ineffective assistance of appellate counsel claim.  Ledezma v. State, 626 N.W.2d 134, 145 (Iowa 2001).

To prevail on a claim of ineffective assistance of counsel, Brown must show that his attorney’s performance fell outside the normal range of competency, and the deficient performance so prejudiced his case as to give rise to a reasonable probability that, but for counsel’s alleged errors, the outcome of the proceedings would have been different.  Dunbar v. State, 515 N.W.2d 12, 15 (Iowa 1994).  There is a strong presumption counsel performed competently, and the claimant has the burden to prove that counsel was ineffective.  Id.  An ineffective assistance of counsel claim may be disposed of if the defendant fails to prove either prong.  State v. Cook, 565 N.W.2d 611, 614 (Iowa 1997).


A.  Expert opinion.  Brown first contends his trial counsel was ineffective in failing to object to the testimony of Dr. Opdebeeck regarding the cause of a rectal skin tag and scar.  The prosecutor asked the witness, “In your professional judgment, do you think it was caused by anything like a bowel movement?”  Brown contends this question in essence asked the expert to comment on the truth of the child’s allegations by eliminating the only other plausible explanation for the injury.


Iowa Rule of Evidence 5.704 states otherwise admissible expert witness opinion testimony is not objectionable merely because it embraces an ultimate issue to be decided by the trier of fact.  An expert witness may not, however, express an opinion or a defendant’s guilt or innocence.  State v. Smith, 522 N.W.2d 591, 593 (Iowa 1994).  Here, Dr. Opdebeeck did not testify as to her belief that Brown was innocent or guilty.  Instead she stated her opinion that she did not believe the victim’s injuries were caused by a bowel movement.  Because the question and answer were not improper, trial counsel did not breach an essential duty by failing to object.


B.  Disclosure of Evidence.  At trial, the prosecutor asked DCI criminalist Douglas Elrick about images he found on Brown’s hard drive.  Elrick testified he had found something of interest on Brown’s hard drive that morning.  At that point, Brown’s counsel objected and the objection was sustained.  However, Brown contends his trial counsel was ineffective in failing to move to strike and in failing to request a cautionary instruction to preserve error for a motion for mistrial or new trial.


Brown’s counsel kept testimony regarding the hard drive from the jury.  We conclude he was not required to act further.  Brown cannot show the outcome of trial would have been different had counsel moved to strike and requested a cautionary instruction given the vague reference to Brown’s hard drive.


C.  Inadmissible Hearsay.  During Elrick’s testimony, he stated Dr. Moskal from Broadlawns Hospital was called in to make a final determination of the ages of the persons in twenty slides shown in the slide show.  The prosecutor asked Elrick how many of the slides Dr. Moskal determined depicted minors under the age of fourteen.  Brown’s counsel objected and the objection was sustained.


Brown contends his trial counsel should have objected to the line of questions earlier, moved to strike, and requested a cautionary instruction to preserve error for a motion for mistrial or new trial.  We conclude counsel’s objection was sufficient.  No hearsay was admitted.


D.  Incompetent expert opinion.  Elrick testified for the State as a computer expert.  During his direct examination, Elrick testified as to his belief twenty images depicted minors, and three of those images depicted children under the age fourteen.  Brown asserts Elrick was not competent to give such an opinion and his counsel should have objected, moved to strike, and requested a cautionary instruction.


Elrick was not qualified as an expert witness regarding the ages of minors.  He testified that based on cases he’s worked on in the past and by making comparisons, he determined whether he believed an image depicted a minor.  Iowa Rule of Evidence 5.701 limits the opinion testimony of non-expert witnesses to those that are “(a) rationally based on the perception of the witness and (b) helpful to a clear understanding of the witness's testimony or the determination of a fact in issue.”  In determining whether witnesses could testify as to the age of a defendant in a prosecution for possession of alcohol by a minor, our supreme court said:

The age of a minor may be known approximately from his general appearance, and, if he lack several years of his majority, the fact that he is a minor may be so ascertained with absolute certainty. If he have nearly attained his majority, it may be more difficult to decide from his appearance that he is a minor.  In this case some of the witnesses testified to having seen sales of intoxicating liquors made in the defendants' saloon to boys who were not more than 15 years of age. Testimony to that effect was competent, and its value was for the jury to determine.  

State v. Bernstein, 99 Iowa 5, 10, 68 N.W. 442, 443 (1896).  We conclude trial counsel did not breach an essential duty in failing to object.  Furthermore, we find no prejudice as the jurors could draw their own conclusions about the age of the persons depicted in the slides.  


E.  Impeachment.  At trial, Brown testified the victim’s mother told him to lock her son in his room if he became difficult to handle.  During cross-examination, the prosecutor asked, “Is there any basis for determining whether that was said other than your word and her word?”  Brown contends the prosecutor was improperly implying this was a recent fabrication by Brown.  Brown argues the prosecutor and his trial counsel knew or should have known of the existence of a letter he wrote to someone named “Staci” in July 1997, in which he stated, “His mother suggested that I lock him in his room.”  Brown contends his counsel was ineffective in failing to object to the improper impeachment, in failing to move to strike, and in failing to request a cautionary instruction.  In the alternative, Brown contends his counsel should have introduced the letter to rebut the implication of recent fabrication.  Finally, Brown contends counsel should have moved for a mistrial and a new trial.


We conclude Brown cannot show he was prejudiced by any failure on the part of his counsel.  We do not agree the question implies a recent fabrication. Therefore the “Staci” letter would not have bolstered Brown’s testimony.  


F. Veracity of another witness.  During Brown’s testimony, the prosecutor asked Brown several questions regarding the victim’s allegations.  Specifically, the prosecutor asked Brown: (1) “Did [he] just guess that you had pornographic material on your computer?; (2) “Isn’t it a fact that [he] was too young and inexperienced to find this material on your computer?”; (3) “Can you offer any explanation . . . why suddenly in May he would make these detailed allegations against you?”; (4) “You don’t have really any explanation for why he would accuse you of that?”; (5) “Can you account for how [he] would know for instance that anal intercourse could be painful or would be painful?”; and (6) “Is that a complete fabrication then in your view?”  Brown contends his counsel was ineffective in failing to object to these questions, failing to move to strike, failing to request a cautionary instruction, and in failing to move for a mistrial or new trial.  


The State concedes the prosecutor’s question to Brown regarding whether the victim’s accusations were a complete fabrication was improper under State v. Graves, 668 N.W.2d 860 (Iowa 2003).  In Graves, our supreme court held that a prosecutor should not ask a defendant to comment on the veracity of another witness.  Graves, 668 N.W.2d at 872-73.  However, the State argues one isolated, improper question does not arise to the level of Graves.  We concur.  We cannot conclude this one question prejudiced Brown.  In regard to the other five questions of which Brown complains, we conclude these questions were proper and counsel had no duty to object.


G.  Closing arguments.  Finally, Brown complains the prosecutor improperly injected his personal belief during his closing argument rebuttal when he stated, “We’re not trying a pornography case here, but I as a fifty-three year old parent look at that and I say those are children.”  Brown contends his counsel was ineffective in failing to object, in failing to move to strike, in failing to request a cautionary instruction, or in failing to move for a mistrial or new trial.


A prosecutor "is entitled to some latitude during closing argument in analyzing the evidence admitted in the trial."  Moreover, a prosecutor may argue the reasonable inferences and conclusions to be drawn from the evidence.  A prosecutor may not, however, express his or her personal beliefs.  The key point is that counsel is precluded from using argument to vouch personally as to a defendant's guilt or a witness's credibility.  This is true whether the personal belief is purportedly based on knowledge of facts not possessed by the jury, counsel's experience in similar cases, or any ground other than the weight of the evidence in the trial.  A defendant is entitled to have the case decided solely on the evidence.

Graves, 668 N.W.2d at 874-75 (citations omitted).


Here, the prosecutor did not comment on whether Brown lied.  He did not give his personal opinion of Brown’s credibility.  Nor did the prosecutor unfairly disparage Brown.  Instead, he commented on his belief some of the slides depicted minors.  This is a judgment the jury would have to make themselves.  While the prosecutor’s comments may have been improper, we cannot say they were prejudicial.


IV.  Conclusion.  Having reviewed and rejected each of Brown’s bases for appeal, we affirm the district court’s denial of his motion for postconviction relief.  


AFFIRMED.


[image: image1.wmf]
_1159860446.bin

