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IN THE COURT OF APPEALS OF IOWA

No. 3-880 / 03-1706

Filed November 26, 2003

IN THE INTEREST OF S.D.J.,

Minor Child,

C.W., Father,


Appellant.


Appeal from the Iowa District Court for Linn County, Douglas S. Russell, Judge.


C.W. appeals from the termination of his parental rights to S.D.J.  AFFIRMED.

John Hedgecoth, Cedar Rapids, for appellant father.


Crystal Usher of Nazette, Marner, Wendt & Usher, Cedar Rapids, for mother.


Thomas J. Miller, Attorney General, Tabitha Gardner, Assistant Attorney General, Harold Denton, County Attorney, and Kelly Kaufman, Assistant County Attorney, for appellee-State. 


Mary Chicchelly of Seidl & Chicchelly, Cedar Rapids, guardian ad litem for minor child.


Considered by Huitink, P.J., and Zimmer and Miller, JJ.

HUITINK, P.J.

I.
Background Facts & Proceedings


Chauncy and Chelsey are the parents of Sharrel, born in January 2001.  Sharrel was removed from Chelsey’s custody in April 2001 because Chelsey ran away from the foster home where both were living and because she was abusing drugs and alcohol.  Based on these circumstances, Sharrel was adjudicated a child in need of assistance (CINA) on May 8, 2001.  See Iowa Code §§ 232.6(c)(2) and 232.26(g) (Supp. 2001).


Sharrel was initially placed in foster care.  On May 21, 2001, Sharrel was returned to Chelsey’s care for a trial home placement while Chelsey resided at the House of Mercy.  Chauncy was not a party to the April 2001 adjudicatory proceedings because Sharrel’s paternity was not then determined.  After paternity tests confirmed Chauncy was Sharrel’s father, another adjudicatory order was entered on April 15, 2002, based on the same statutory grounds cited in the May 8, 2001, adjudicatory order.  The April 15 order, however, named Chauncy as a parent responsible for the circumstances requiring Sharrel’s CINA adjudication.


Sharrel was again removed from Chelsey’s care after Chelsey left a transitional living program with Sharrel and tested positive for drugs.  Sharrel was placed in family foster care on May 14, 2002, where she currently resides.


These proceedings commenced with the State’s petition to terminate both Chelsey’s and Chauncy’s parental rights filed September 25, 2002.  The State’s petition alleged that Chelsey’s and Chauncy’s rights should be terminated under Iowa Code section 232.116(1)(a) because they voluntarily and intelligently consented to the termination of their parental rights and for good cause desired termination.  The petition also alleged that their parental rights should be terminated under section 232.116(1)(e) because Sharrel was adjudicated as a child in need of assistance pursuant to section 232.96 and she was removed from Chelsey’s and Chauncy’s physical custody for a period of at least six consecutive months, and there is clear and convincing evidence that they have not maintained significant and meaningful contact with her during the previous six months and made no reasonable efforts to resume her care despite being given the opportunity to do so.  The petition further alleged that Chelsey’s and Chauncy’s parental rights should be terminated under section 232.116(1)(h) because Sharrel is three years of age or younger, was adjudicated as a child in need of assistance pursuant to section 232.96, was removed from their physical custody for at least six of the last twelve months or for the last six consecutive months and any trial period at home has been less than thirty days, and there is clear and convincing evidence Sharrel cannot be returned to their custody at the present time as provided in section 232.102.


In his decision on the merits of the State’s petition, the trial judge recited the four areas of concern that Chauncy and Chelsey needed to address prior to the family’s reunification.  The judge ultimately concluded that, despite the availability of services tailored to address those concerns, neither had successfully addressed them and termination of their parental rights was accordingly justified.  The judge’s findings of fact specifically addressed Chauncy’s performance in the following terms:

During the time the case has been pending, Chauncy has not been employed.  He lives some of the time with his grandmother . . . , some of the time with his sister . . . , and some of the time with his girlfriend.  He never lived with Sharrel or Chelsey.  He seldom contacted DHS and seldom returned calls from Ms. Krogman, the social worker.  He has not worked for almost a year, has no income and has never paid child support for the benefit of the child.  Starting in September 2002, DHS scheduled eight visitations a month for Chauncy of ninety minutes in length.  In October 2002, he missed two of eight; in November, one of eight; in December, two of eight; in January 2003, all eight; in February 2003, five of eight.  Between the end of February 2003 and August 21, 2003, he attended no visitations at all and admits that it was not in the child’s best interests for him to absent himself from the visitations.  Since August 21, 2003, he has missed two of the four scheduled visits.  When asked why he did not complete substance abuse and psychological evaluations, he stated that he “never got around to it.”  When asked about failing to attend the Young Parents Network meetings, he said that he attended once or twice but he “can’t remember when.”  He said that because he grew up in a large family he already had all the parenting skills he needed and that the DHS could teach him nothing he didn’t already know.  In this he is clearly mistaken.  When asked what he has done to obtain custody of his daughter, Chauncy testified, “Not too much.”  This is a fair summary.  Chauncy has simply not demonstrated any sincere or sustained effort to be reunited with Sharrel.

Based on these findings, the trial judge terminated Chauncy’s parental rights under both sections 232.116(1)(e) and (h).  The trial judge also terminated Chelsey’s parental rights pursuant to section 232.116(1)(h) based on similar findings that she failed to address concerns for her stability and substance abuse.


Chauncy appeals, but Chelsey does not.  On appeal, Chauncy raises the following issues:

“ISSUE 1.
THE LINN COUNTY DISTRICT COURT-JUVENILE DIVISION ERRED IN TERMINATING THE PARENT/CHILD RELATIONSHIP BETWEEN THE NATURAL FATHER CHAUNCY . . . AND THE MINOR CHILD S.J. BECAUSE THE STATE HAS FAILED TO PROVE TERMINATION GROUNDS HAVE BEEN MET BY CLEAR AND CONVINCING EVIDENCE.

ISSUE 2.
THE JUVENILE COURT ERRED IN TERMINATING PARENTAL RIGHTS WITH REGARD TO SHARREL . . . BECAUSE TERMINATION IS AN OUTCOME OF LAST RESORT AND THE STATE FAILED TO MEET ITS BURDEN OF PROOF CONCERNING THE NECESSITY OF TERMINATION.”


II.
Standard of Review

The scope of review in termination cases is de novo.  In re C.B., 611 N.W.2d 489, 492 (Iowa 2000).  


III.
Sufficiency of the Evidence

Chauncy claims the State did not present sufficient evidence to justify termination of his parental rights.  We disagree.  


The elements of proof to establish the statutory grounds for terminating Chauncy’s parental rights have been earlier recited in our summary of the State’s termination petition.  The grounds for termination must be proven by clear and convincing evidence.  In re T.B., 604 N.W.2d 660, 661 (Iowa 2000).  “Clear and convincing evidence” means there are no serious or substantial doubts as to the correctness of conclusions of law drawn from the evidence.  C.B., 611 N.W.2d at 492.


A parent does not have an unlimited amount of time to correct his or her deficiencies.  In re H.L.B.R., 567 N.W.2d 675, 677 (Iowa Ct. App. 1997).  We must reasonably limit the time for parents to be in a position to assume care of their child because patience with parents can soon translate into intolerable hardship for the child.  In re A.C., 415 N.W.2d 609, 613 (Iowa 1987).  A child should not be forced to suffer in the limbo of parentless foster care.  In re D.J.R., 454 N.W.2d 838, 845 (Iowa 1990).  Children simply cannot wait for responsible parenting.  In re C.K., 558 N.W.2d 170, 175 (Iowa 1997).  The crucial days of childhood cannot be suspended while parents experiment with ways to face up to their own problems.  Id.  “Time is a critical element.”  C.B., 611 N.W.2d at 495.


The trial judge’s earlier recited findings of fact concerning Chauncy are abundantly supported by the evidence, and we adopt them as our own.  Like the trial judge, we find Chauncy has failed to accomplish the objectives of the court’s permanency plan for Sharrel.  He has refused to cooperate with the Department of Human Services or accept services specifically designed to accomplish the reunification he now demands.  Moreover, Chauncy’s parental aspirations are limited to preservation of his visitation rights.  There is no evidence indicating that he has an interest in affirmatively parenting Sharrel and is content to defer the burden of Sharrel’s custodial care to others.  


We note the trial judge found sufficient grounds to terminate Chelsey’s parental rights, and she does not appeal.  Therefore, we conclude Chelsey would not be an adequate caretaker for Sharrel.  Furthermore, the trial judge court did not address Chauncy’s claim that Sharrel should be placed with his grandmother, Rose.  Because Chauncy did not seek a ruling on this issue through a post-trial motion, we determine he has not preserved error on this claim.  See In re A.M.H., 516 N.W.2d 867, 872 (Iowa 1994).


Based on these findings, we determine the State met its burden, and there is clear and convincing evidence to support termination of Chauncy’s parental rights under both sections 232.116(1)(e) and (h).  


IV.
Best Interests

Termination of parental rights is not mandatory upon finding the requisite statutory elements justifying termination. In re C.W., 554 N.W.2d 279, 282 (Iowa Ct. App. 1996).  Termination of parental rights must also be in Sharrel’s best interests.  Id.  The best interests of a child are to be determined by looking at the child’s long-range as well as immediate interests.  In re L.L., 459 N.W.2d 489, 493 (Iowa 1990).  We consider what the future likely holds for the child if the child is returned to the parents.  In re S.N., 500 N.W.2d 32, 34 (Iowa 1993) (citing In re Dameron, 306 N.W.2d 743, 745 (Iowa 1981)).  Insight for that determination is to be gained from evidence of the parents’ past performance, for that performance may be indicative of the quality of future care the parents of capable of providing.  In re T.B., 604 N.W.2d 660, 662 (Iowa 2000).


Chauncy contends termination of his parental rights is not in Sharrel’s best interests.  He claims it would be in Sharrel’s best interests to be placed with Chelsey or other relatives and for him to have visitation with Sharrel.  We disagree.


We conclude termination of Chauncy’s parental rights is in Sharrel’s best interests.  Chauncy’s past performance has shown him to have a minimal interest in his child.  We determine Chauncy has waited too long, by waiting until the termination proceedings, to express an interest in Sharrel.  See C.B., 611 N.W.2d at 495 (“A parent cannot wait until the eve of termination, after the statutory time periods for reunification have expired, to begin to express an interest in parenting.”).


We affirm the decision of the trial judge.


AFFIRMED.






