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IN THE COURT OF APPEALS OF IOWA

No. 4-513 / 03-1743

Filed November 24, 2004

CITY OF FORT DODGE,


Plaintiff-Appellee,

vs.

PAUL L. MARTIN,


Respondent-Appellee.


Appeal from the Iowa District Court for Webster County, Gary L. McMinimee, Judge.


Paul Martin appeals the district court’s injunctive order preventing him from collecting rents and evicting tenants for failure to pay rent until his properties are inspected and certified by the city of Fort Dodge.  AFFIRMED.
Mark Newman, Forest City, for appellant.

Maurice Breen of Breen & Breen, Fort Dodge, for appellee.


Heard by Sackett, C.J., and Vogel, Zimmer, and Hecht, JJ., and Nelson, S.J.*

*Senior Judge assigned by order pursuant to Iowa Code section 602.9206 (2003).

HECHT, J.


Paul Martin appeals the district court’s injunctive order preventing him from collecting rents and evicting tenants for failure to pay rent until his properties are inspected and certified by the city of Fort Dodge.  We affirm.

I. 
Background Facts and Proceedings.

Paul Martin is the owner of three multiple unit residential rental properties located within the municipal limits of the city of Fort Dodge.  On December 21, 1999, pursuant to Iowa Code section 364.17(3) (1999) and Fort Dodge Municipal Code chapter 14.08, the Webster County Sheriff served Martin with a Housing Inspection Notification for each of the three rental properties.  Martin expressly denied Fort Dodge access to inspect the properties. Martin subsequently amended the leases for the rental properties to include a clause that reads, “[l]andlord is not allowed to provide entry to third parties to the rental property for any reason without express permission of the tenant.”  Martin also informed the tenants that they would bear the cost of any future inspections.  


Fort Dodge filed a petition in equity and asked the district court to enjoin Martin’s collection of rent and eviction of tenants for failure to pay rent until he submits the properties to rental housing inspections and certificates of housing compliance are issued.  Fort Dodge claimed that Martin was in violation of Fort Dodge Municipal Code chapter 14.08 by renting uncertified residential rental units.  The matter came before the district court for hearing on August 26, 2003.  On September 22, the district court found that although there was no evidence Martin’s rental properties “constitute an imminent threat to life and property,” Martin was nonetheless in violation of the municipal code.  The district court issued the requested injunction from which Martin now appeals.  


Martin contends the injunction constitutes an unreasonable application of the police power resulting in an unconstitutional taking of private property.  Moreover, Martin contends the injunction deprives him of all of his investment-backed expectations with regard to his rental properties.  He further contends the lease amendment precludes his compliance with the injunction.

II. 
Scope of Review.


This appeal implicates constitutional principles and therefore we review the district court order de novo.  Simonson v. Iowa State Univ., 603 N.W.2d 557, 561 (Iowa 1999).

III.  
Discussion.

A. 
Did the Injunction Work an Unconstitutional Taking of Martin’s Property?


The city of Fort Dodge, pursuant to Iowa Code section 364.17(3), enacted chapter 14.08 of its municipal code which provides that no person or entity shall “rent any building or portion thereof for human occupancy unless: (1) the owner or his agent holds a valid certificate of housing compliance issued by the city of Fort Dodge housing inspector . . . .”  Fort Dodge Municipal Code chapter 14.08.090 (2001).  The municipal code, pursuant to Iowa Code section 364.17(3)(g), further provides that the housing inspector may seek injunctive relief in Iowa District Court to prevent the rental of property for which no certificate of compliance has been issued.  Fort Dodge Municipal Code chapter 14.08.070 (2001).  Rental properties under this regime are subject to inspection every five years, and a reasonable fee for the inspection is assessed the property owner.  We conclude the municipal ordinances in question are authorized by the State’s delegation of police powers to municipalities pursuant to Iowa Code section 364.17(3), 
 and therefore proceed with our analysis of whether the injunction worked a taking of Martin’s property. 


A particular use of the police power amounts to a taking when a regulation becomes so oppressive that it deprives a property owner of the substantial use and enjoyment of his property.  Bormann v. Board of Supervisors, 584 N.W.2d 309, 316 (Iowa 1998).  We assess whether a “regulation” of private property works an unconstitutional taking by applying a test under which we balance the regulation’s restraint on the property against the intended benefits of the regulation.  Kelley v. Story County Sheriff, 611 N.W.2d 475, 480 (Iowa 2000).  The balancing test “is essentially one of reasonableness.” Bormann, 584 N.W.2d at 317.
We first assess the benefits of the regulation.  Under most instances, the “regulations” to be balanced are ordinances or 

statutes, not injunctions.
  


The Iowa legislature enacted the Uniform Residential Landlord and Tenant Law.  Iowa Code § 562A (2003).  One of the stated purposes of that law was to “insure that the right to the receipt of rent is inseparable from the duty to maintain the premises.”  § 562A.2(c).  Underlying the enactment was the desire of the legislature to insure that landlords were providing dwellings that promoted the health and safety of tenants.  The common law has also enforced against landlords an implied warranty of habitability as a means of implementing the health and safety policy of this state regarding residential rental property.  Mease v. Fox, 200 N.W.2d 791, 796 (Iowa 1972).  We note that rent withholding/forfeiture is the preferred enforcement mechanism under both the Uniform Residential Landlord Tenant Law and under a common law theory of implied warranty of habitability as it induces compliance by the landlord while allowing aggrieved tenants to remain housed.


It is clear that the state has a legitimate public policy expectation that residential rental properties meet health and safety standards.  Without regular inspections and certification, however, the state and its municipalities have no way of ensuring that rental housing units meet health and safety standards.  And without meaningful enforcement mechanisms, such as rent withholding/forfeiture, a landlord could not be “compelled” to open his properties for inspection and receive certification that the properties are safe for habitation.  An injunction prohibiting collection of rents and eviction of tenants for nonpayment of rent simply encourages Martin to open his property for inspection so that Fort Dodge can then certify that his housing is safe for habitation.  Until inspected, Fort Dodge cannot be assured that Martin has maintained the dwellings in such a way that he has a right to earn income from their rental.
 Iowa Code § 562A.3(c).  Further, the injunction’s prohibition against eviction of tenants for nonpayment of rent is in keeping with Iowa Code section 364.17(3)(g) (1999)’s requirement that enforcement procedures not displace persons from their homes.  


On the counterbalance side of the calculus, we conclude the restraint on Martin’s property interest is modest.  Although Martin complains that the injunction has completely destroyed his investment-backed expectations with regard to his rental properties, he had no right to rent his properties without a certificate of housing compliance.  See Fort Dodge Municipal Code chapter 14.08.090.  Because no certificate was issued Martin, he had no legally recognized expectation to collect rents.  The only other restraint on Martin is the charged inspection fee, which Martin has admitted would be passed on to his tenants in the form of rent increases.
  The law entitles Martin to demand that his tenants provide access to the dwellings for inspections.  Thus, the tenants may not refuse reasonable access to city inspectors and thereby prevent Martin from obtaining a certificate of housing compliance necessary to resume the collection of rents from his property.  See Iowa Code § 562A.19(1) (2003) (tenant may not unreasonably withhold consent to the landlord to enter the dwelling for inspection); see also id. § 562A.35(1) (outlining landlord’s remedies for tenant’s refusal to allow landlord lawful access).  


On balance, we find the benefits of Fort Dodge’s regulatory inspection/certification scheme and the injunction issued to enforce it far outweigh the nominal restraints placed on Martin.  As such, no regulatory taking has occurred and we therefore affirm the district court’s decision granting injunctive relief preventing further collection of rent and prohibition on eviction for failure to pay rent until such time as Martin allows Fort Dodge access to the properties for inspection and receives a certificate of housing compliance. 

B.
Martin’s Amendment to the Lease Agreements.


As mentioned above, the lease agreements were amended, before the injunction issued, to provide that the “[l]andlord is not allowed to provide entry to third parties to the rental property for any reason without express permission of the tenant.”  Martin contends this lease provision precludes him from granting the city access for the purpose of inspections. Martin contends the injunction therefore requires him to do something (submit his rental properties to rental housing inspection) precluded by the lease.  He urges this court to decide that he may comply with the injunction by granting the city inspectors access to the common areas of the apartment buildings.  Moreover, he urges us to conclude that if city inspectors are thus given access to the common areas, it is then the city’s responsibility to secure from the tenants’ permission to inspect each dwelling.  


We note that the amendment was added to the leases after Martin initially refused entry to the city’s inspectors, and we view it as an attempt by Martin to frustrate the city’s valid request to inspect the units.  The lease language is calculated to give Martin a reason to disclaim the authority to facilitate the inspections when requested by the city to do so. Given the fact that Martin has informed his tenants that their rent will be increased by the cost of inspections to which they consent, the lease amendment creates the perverse incentive for tenants to withhold permission to inspect.  We conclude Martin’s contractual effort to impede lawful inspections must fail.


It should first be noted that existing statutes and the settled law of the land are a part of every contract, and must be read into it as though it were specifically referred to therein.  Cornick v. Southwest Iowa Broadcasting Co., 252 Iowa 653, 656, 107 N.W.2d 920, 921 (Iowa 1961).  Iowa Code section 562A.19(1) clearly states that “[t]he tenant shall not unreasonably withhold consent to the landlord to enter into the dwelling unit in order to inspect the premises. . . .”  Section 562A.35(1) similarly evidences the legislature’s intent to further promote inspections of rental properties by authorizing injunctive relief against tenants who obstruct the landlord’s lawful access.  These statutes disclose the legislature’s policy choice to promote reasonable inspections of rental properties.  We conclude this policy choice promotes not only landlords’ interest in protecting their property interests, but also advances the safety interests of the broader community.  Third parties, be they fellow tenants or neighbors, have an important interest in knowing that neighboring dwelling units are safe and pose no health concerns.  Such safety and health concerns are addressed by routine inspection and certification by city officials.  We therefore read sections 562A.19(1) and 562A.35(1) to contemplate not only those inspections conducted by the landlord personally, but also the routine housing compliance inspections required by ordinances of the type relied upon by Fort Dodge in this case.  


It is settled law that our courts will not enforce a contract which contravenes public policy. Wunschel Law Firm, P.C. v. Clabaugh, 291 N.W.2d 331, 335 (Iowa 1980); Rowen v. LeMars Mut. Ins. Co. of Iowa, 282 N.W.2d 639, 650 (Iowa 1979). “While the term ‘public policy’ is not susceptible of exact definition, the thrust of the legal principle that term represents is quite clear: a court ought not enforce a contract which tends to be injurious to the public or contrary to the public good.” Walker v. American Family Mut. Ins. Co., 340 N.W.2d 599, 600 (Iowa 1983); see also In re Estate of Barnes, 256 Iowa 1043, 1051-52, 128 N.W.2d 188, 192 (Iowa 1964); Disbrow v. Board of Supervisors of Cass County, 119 Iowa 538, 541, 93 N.W. 585, 586 (Iowa 1903). Thus, a contract may be invalidated if it would violate "any established interest of society."  Wunschel, 291 N.W.2d at 335 (quoting Liggett v. Shriver, 181 Iowa 260, 265, 164 N.W. 611, 612 (1917)). 

When we consider invalidating a contract on public policy grounds, we must balance our public policy concerns with the parties' freedom to contract.  Walker, 340 N.W.2d at 600-01. “It is not the court's function to curtail the liberty to contract . . . unless the preservation of the general public welfare imperatively so demands.” Tschrigi v. Merchants Nat’l Bank of Cedar Rapids, 253 Iowa 682, 690, 113 N.W.2d 226, 231 (Iowa 1962). The power to invalidate a contract on public policy grounds must therefore be used cautiously and in cases free from doubt. Wunchel, 291 N.W.2d at 335; In re Estate of Barnes, 256 Iowa at 1052, 128 N.W.2d at 192.  


When these principles are applied to the instant case, we conclude the lease language purporting to vitiate Martin’s authority to grant city inspectors access to the apartments in question cannot excuse his refusal to comply with the city’s housing inspection notification.  We have already noted the strong public policy favoring safe rental properties and inspections by city officials serves the public’s interest in health and safety.   In this case the contract provision was intended by Martin to be used as a means to impede the city’s access to the property for inspections required by city ordinance.  We conclude Martin’s freedom to contract cannot overcome the strong public policy in favor of periodic inspections.    We of course acknowledge that Martin’s tenants are not before the court and we do not purport to adjudicate the enforceability of the subject lease provision as between the parties to the lease.  However, we reiterate our conclusion that section 562A.19(1) also embraces Martin’s authority to gain access to the rented apartments to comply with the city’s reasonable request to conduct safety inspections.  We read this interpretation of the statute into the leases, and conclude the amendment to the lease contravenes clear public policy because it is calculated to obstruct inspections of Martin’s rental properties.  We therefore hold that Martin may not rely upon the lease language to excuse his refusal to grant access to the city inspectors or to avoid the injunction issued against him. We therefore reject Martin’s contention that the lease precludes the district court from enjoining him from collection of rents and eviction of tenants until such time as he submits his properties to rental housing inspection and he is issued a certificate of compliance.  
AFFIRMED. 
� Section 364.17(3) provides, in pertinent part, that a city that has adopted a housing code “shall adopt enforcement procedures, which shall include a program for regular rental inspections…and certification of inspected rental properties.”  Section 361.17(3)(g) provides for injunctive proceedings that are “designed to improve housing conditions rather than to displace persons from their homes.”  Section 364.17(3)(h) authorizes ordinances that “provide that no rent shall be recoverable by the owner…of any dwelling” that does not comply with the city’s housing ordinance.


� See, for example, Goodenow v. City Council of Maquoketa, Iowa, 574 N.W.2d 18, 22 (Iowa 1998), Iowa Coal Mining Co., Inc. v. Monroe County, 555 N.W.2d 418, 431 (Iowa 1996), Woodbury County Soil Conservation Dist. v. Ortner, 279 N.W.2d 276, 278 (Iowa 1979), all of which challenge a particular ordinance, not the ordinance’s enforcement.  Martin, however, challenges as a taking the particular terms of the injunction, not the ordinance that authorized the injunction.  But see Easter Lake Estates, Inc. v. Polk County, 444 N.W.2d 72, 75-6 (Iowa 1989), where our supreme court permitted a takings challenge against the enforcement of an abatement order requiring the removal of a mobile home park from a flood plain.  Application of the balancing test called for in Kelley v. Story County Sheriff, 611 N.W.2d 475, 480 (Iowa 2000), to Martin’s claim requires us to compare the intended benefits of the ordinance(s) with the restraint upon Martin’s property interest.


� Martin places great weight on the fact that the district court found no indication that his properties were in any way unsafe.  However, we believe a case-by-case inspection regime, triggered on cause, would be administratively unworkable and would not equally promote Iowa’s public policy of providing quality rental housing to its citizens as the inspection scheme contemplated by section 364.17, and enacted by the city of Fort Dodge.


� Martin does not claim on appeal that the inspection fees are excessive, but instead that the district court erred in enjoining collection of rents or eviction of tenants until the properties are inspected and certified.





