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IN THE COURT OF APPEALS OF IOWA

No. 4-752 / 03-1764

Filed December 8, 2004

STATE OF IOWA,


Appellee,

vs.

ROGER LEROY ROE,


Appellant.


Appeal from the Iowa District Court for Des Moines County, John G. Linn, Judge.


Roger Leroy Roe appeals his conviction for two counts of forgery.  AFFIRMED.


Robert Engler, Burlington, for appellant.


Thomas J. Miller, Attorney General, Martha Boesen, Assistant Attorney General, Patrick C. Jackson, County Attorney, and Pemela Dettman, Assistant County Attorney, for appellee.


Considered by Vogel, P.J., and Miller and Eisenhauer, JJ.

VOGEL, P.J.

Roger Leroy Roe appeals his convictions for two counts of forgery as a habitual offender.  Roe contends these forgery charges should have been dismissed because they were not brought to trial within ninety days of the State filing an indictment.  Finding no violation of Roe’s right to speedy trial, we affirm.

The district court made the following findings of fact, which we find supported by substantial evidence and adopt as our own.

In Cause No. FECR3117 a single count Trial Information was filed May 2, 2003 alleging Defendant committed the crime of Forgery on March 12, 2003.  Defendant was accused of issuing a forged check to Walgreen’s that date.  The Minutes of Evidence allege Defendant and Gena Layer were actually apprehended March 20, 2003, after Layer issued a forged check at the Texaco Fast Break.  The Minutes refer to forged checks issued on the victim’s account on March 12, 2003, and March 14, 2003.  The only event Defendant was actually charged with was the March 12, 2003 check issued to Walgreen’s.  Defendant filed his written plea of not guilty and demand for speedy trial May 12, 2003.  An Order was entered May 13, 2003, scheduling a final pretrial conference for June 30, 2003, and a jury trial for July 15, 2003.  The pretrial conference was then rescheduled to July 7, 2003.  The court file contains a “Record Entry” filed July 7, 2003, reciting that defendant wished to stand on his plea of not guilty and proceed to trial.  On July 16, 2003, the prosecuting attorney in charge of the case filed a “Motion to Dismiss” stating as follows: “The State has determined to proceed on additional forgery charges.  These charges all appear to have occurred from the same course of conduct and transactions.  The State feels it would be in the interest of justice and judicial economy to proceed on these matters together under one indictment.”  The State requested that the matter be dismissed without prejudice and in the furtherance of justice.  Contemporaneously, the Court entered its “Order” which dismissed the charge of Forgery against the Defendant in the interest of justice and without prejudice for the reasons set out in the State’s motion.

At the same time FECR3117 was dismissed, the State on July 16, 2003, filed a three count Trial Information against the Defendant as follows:  Count I alleged Defendant committed the crime of Forgery on March 12, 2003; Count II alleged the defendant committed the crime of Forgery on March 14, 2003; finally, Count III alleged the Defendant committed the crime of Forgery on March 16, 2003.  The Minutes of Evidence alleged Defendant and Gena Layer were apprehended after Layer issued a forged check at Texaco Fast Break on March 20, 2003.  Essentially, the same background information was set forth in FECR3208 as in FECR3117.  Count I appears to be the same charge as was contained in FECR3117 specifically that Defendant issued a forged check at Walgreen’s.  Count II in FECR3208 involved a forged check passed March 14, 2003 at Kwik Shop.  Count III of FECR 3208 involved a check forged at Texaco Fast Break on March 16, 2003 . . . . 

On August 20, 2003, Roe filed a Motion to Dismiss seeking dismissal of all three counts for failure to bring him to trial within ninety days of indictment in violation of his right to speedy trial.  The district court reviewed this motion under Iowa Rule of Criminal Procedure 2.33(2)(b).  Rule 2.33(2)(b) states in part that “a defendant indicted for a public offense . . . must be brought to trial within 90 days after indictment is found or the court must order the indictment to be dismissed unless good cause to the contrary be shown.” 

 With regard to Count I, the district court concluded the State failed to establish good cause for bringing the defendant to trial more than ninety days from his indictment on this charge.  In so doing the district court specifically noted that “[i]f the State had other charges against the defendant it wished to pursue, the State could have filed additional Trial Informations or sought to amend FECR3117 to add additional counts.”  However, the district court further concluded that “Defendant’s Motion to Dismiss Count II and III in FECR3208 shall be denied.”  This conclusion was based on the district court’s finding that

Defendant was not previously indicted or charged by Trial Information for the criminal conduct alleged under Count II and III.  Although the March 14, 2003, Forgery at Kwik Shop was referred to in the Minutes of Evidence in FECR3117, Defendant was not charged with that crime.  FECR3117 involved only the March 12, 2003, Forgery at Walgreen’s.  The Minutes of Evidence in FECR3117 do not even mention the March 16, 2003 Forgery at Texaco Fast Break (Only the March 20, 2003, Forgery at Texaco Fast Break).  Defendant has not been previously indicted or charged with the criminal conduct alleged in FECR3208 under Count II and III.  Certainly, in FECR3117 Defendant had no right to speedy trial involving the March 14, 2003 forged check at Kwik Shop and the March 16, 2003, forged check at Texaco Fast Break.  He was not being prosecuted for these crimes and he could not demand speedy trial on charges he was not facing.  Defendant’s Motion to Dismiss Count II and III in FECR3208 shall be denied.  

We review the district court’s speedy trial determination for corrections of errors at law and are bound by findings of fact supported by substantial evidence.  See State v. Finn, 469 N.W.2d 692, 693 (Iowa 1991).  Roe argues on appeal that that all three forgery counts were charged in the original May 2, 2003, trial information.  Upon review, we find the district court’s finding that Count II and Count III were not charged in this trial information supported by substantial evidence.  Therefore, we find no error at law in the district court’s denial of dismissal of these counts.  Consequently, we affirm.


AFFIRMED.

