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IN THE COURT OF APPEALS OF IOWA

No. 3-639 / 03-0185 

Filed September 10, 2003

IN THE MATTER OF PROPERTY SEIZED FROM VENTURA DOMINGUEZ

CITY OF IOWA CITY,



Petitioner-Appellee,

VENTURA DOMINGUEZ,


Respondent-Appellant.



Appeal from the Iowa District Court for Johnson County, L. Vern Robinson, Judge.  


Respondent-appellant appeals the district court’s ruling that three of his 126 birds were suffering from neglect pursuant to Iowa City City Code section 8-3-3:A and ordering, pursuant to Iowa Code section 717B.4 (Supp. 2002), the City of Iowa City to keep the birds until they are transferred to Minnesota Rescue and Adoption Service.  AFFIRMED.

Chad Warren of Kennedy, Cruise, Anderson, Frey & Briscoe, Iowa City, for appellant.


Susan Dulek, Iowa City, for appellee.


Considered by Sackett, C.J., and Miller and Hecht, JJ.

SACKETT, C.J.

Respondent-appellant Ventura Dominguez appeals the district court’s ruling that three of his 126 birds were suffering from neglect pursuant to Iowa City City Code section 8-3-3:A and, pursuant to Iowa Code section 717B.4 (Supp. 2002), ordering the City of Iowa City (City) to keep the birds until they are transferred to Minnesota Rescue and Adoption Service.  On appeal Dominguez argues (1) the district court erred in determining a portion of his testimony was not credible; and (2) the district court erred in determining the three birds at issue were neglected and subject to the disposition of the City.  We affirm.

I.
BACKGROUND FACTS AND PROCEEDINGS


On November 12, 2002, in response to a complaint, Iowa City Animal Services Director Misha Goodman went to Dominguez’s residence and discovered 126 birds in his 350 square foot one-car garage.  The birds were in cramped  quarters in the garage, and it was filthy.  According to Goodman, there were cages stacked floor-to-ceiling, where fifty-five of the birds were confined.  Goodman issued a notice of violation to Dominguez, giving him until November 15 to correct the violation.  On November 15 Goodman returned, found little improvement in the premises, and confiscated the birds.  


The City and Dominguez reached a partial agreement where Dominguez agreed to the City taking ownership of 119 of the birds.  The City agreed to allow Dominguez to regain four of the birds with court approval.  The disposition of the remaining three birds, Spencer, Romer and Toby, was set for hearing.  Following a hearing the district court determined that Spencer, Romer and Toby had been kept in unsanitary and filthy conditions, had suffered neglect, and would be in jeopardy if returned to Dominguez.  The court ordered the City keep the birds until they were transferred to the Minnesota Rescue and Adoption Service.

II.
SCOPE OF REVIEW


This matter was tried in equity; our review is therefore de novo.  Iowa R. App. P. 6.4.  We give weight to the fact findings of the district court, especially in determinations of credibility, but we are not bound by them.  Iowa R. App. P. 6.14(6)(g).  

III.
ANALYSIS


Credibility of Dominguez.  Dominguez first argues the court erred by determining that his testimony was not credible.  Dominguez argues Spencer, Romer, and Toby were normally house birds but were temporarily subjected to the conditions of the garage because he was fumigating the house.  Testimony indicated Spencer was in a filthy cage in the middle of the garage.  The garage reeked of urine and ammonia.  One of Spencer’s eyes was watery and had mucous coming out of it.  It was later determined Spencer had a feather with food and feces on it in his eye.  Romer had been chewing insulation from his cage and showed a weight loss and had lost feathers.  Although Toby had no additional noticeable maladies, he lived in filth.  Furthermore, in spite of Dominguez’s claims that the birds were only in the garage on a temporary basis, they were found in the same sqalid conditions on November 15, three days after Goodman first visited the garage.  Additionally, testimony by defense witness Yeggy indicated she watered Spencer, Romer and Toby for the last six months, and that during that time Spencer and Romer were in the garage, in direct contradiction to Dominguez’s claims.  The district court’s finding Dominguez’s claim that the birds were normally in the house was not credible is well-supported by the record.  We affirm on this issue.


Finding of neglect.  Dominguez also argues the district court erred in finding Spencer, Romer and Toby had suffered neglect and ordering the City to keep them.  In addition to the evidence discussed above, the photographic exhibits and testimony of Goodman and Dr. Ebert fully supported the district court’s determination that the birds suffered neglect.  We affirm on this issue.  


AFFIRMED.    




