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IN THE COURT OF APPEALS OF IOWA

No. 3-753 / 03-0198

Filed November 26, 2003

GROVER L. BENNETT,


Plaintiff-Appellee,

vs.

SHARON SUSIE and LARRY SUSIE,


Defendants-Appellants,

CHAD E. WARD,


Defendant.


Appeal from the Iowa District Court for Woodbury County, Michael S. Walsh, Judge.


The Susies appeal the entry of foreclosure against them on a real estate contract.  AFFIRMED.

Gregory Lohr of Baron, Sar, Goodwin, Gill & Lohr, Sioux City, for appellant.


Steven Jensen and Marci Iseminger of Crary, Huff, Inkster, Sheehan, Ringgenberg, Hartnett, Storm & Jensen, P.C., Sioux City, for appellee.


Considered by Vogel, P.J., and Mahan and Zimmer, JJ.

MAHAN, J.

I.
Background Facts & Proceedings

In February 1998 Sharon and Larry Susie entered into a contract to purchase certain real property in Woodbury County from Grover Bennett for $55,000.  Sharon wanted some property in order to keep horses.  She inspected the property three times before the parties signed the contract.  Bennett stated he told Sharon that when he purchased the property in 1968, he thought there were ten acres, but he later discovered the property was less than ten acres.  Sharon stated that Bennett told her he had ten acres, and she responded, “Good.  That’s what I’m looking for.”  The real estate contract, which was drafted by the Susies’ attorney, did not specify the number of acres sold.


The Susies became delinquent in their payments.  In May 2002 Bennett filed a petition to foreclose the real estate contract.  The Susies raised an affirmative defense of equitable estoppel, claiming Bennett had misled them concerning the condition of the property.  They also filed a counterclaim which sought reformation of the contract on the ground the Susies mistakenly believed they were purchasing ten acres, and instead the property was only about 5.63 acres.


The district court determined Bennett was entitled to foreclose the real estate contract.  The court found the contract provided the Susies were purchasing the property “‘as is’ ‘where is’ ‘with all faults,’” and thus, they could not now complain about the condition of the property.  The court concluded the Susies failed to establish their claim of equitable estoppel.  The court also found that based upon the credible evidence Bennett had not represented that the property contained ten acres.  The court determined there was no basis in the record to reform the contract.  The Susies have appealed.


II.
Standard of Review

Our review in this equitable proceeding is de novo.  Garland v. Branstad, 648 N.W.2d 65, 69 (Iowa 2002).


The Susies assert Bennett was not credible and claim we should not give weight to the factual findings of the district court in this case.  We give deference to the district court’s factual findings because that court had an opportunity to view, firsthand, the demeanor of the witnesses when testifying.  In re Marriage of Brown, 487 N.W.2d 331, 332 (Iowa 1992).  The district court is in the best position to determine the credibility of the evidence.  In re Marriage of Gaer, 476 N.W.2d 324, 330 (Iowa 1991).  For these reasons, we apply our normal standard of review.  “In equity cases, especially when considering the credibility of witnesses, the court gives weight to the fact findings of the district court, but is not bound by them.”  Iowa R. App. P. 6.14(6)(g).


III.
Equitable Estoppel

The Susies raised an affirmative defense of equitable estoppel in this case.  The elements of equitable estoppel are:  (1) a false representation or concealment of material facts; (2) a lack of knowledge of the true facts on the part of the actor; (3) the intention that it be acted upon; and (4) reliance thereon by the party to whom made, to his prejudice and injury.  City of Akron v. Akron Westfield Cmty. Sch. Dist., 659 N.W.2d 223, 226 (Iowa 2003).


The district court determined the Susies failed to show they detrimentally relied on any concealment or misrepresentation by Bennett when they entered into the contract.  For the most part, the incidents which the Susies cite as causing detrimental reliance occurred after the contract was signed.  The auction on the property, the failure of the well, and the Groundwater Hazard Statement all occurred after the closing.  Because they did not happen before the contract was signed, the Susies could not have relied upon Bennett’s conduct in entering into the contract.  See Williams v. Van Sickel, 659 N.W.2d 572, 580 (Iowa 2003) (stating a plaintiff must prove reliance in order to establish a claim of equitable estoppel).


The Susies also claim Bennett stated that the property contained ten acres and they relied on this statement.  The district court found “the credible evidence supports the plaintiff’s position that the plaintiff did not represent to the Susies that the subject property contained 10 acres nor was there any discussion of a price per acre.”  As noted above, the district court is in the best position to assess credibility, and we give weight to the court’s determination.  Iowa R. App. P. 6.14(6)(g).  We conclude the Susies have failed to show a false representation or concealment of material facts.


We agree with the district court’s conclusion that the Susies failed to establish their affirmative defense of equitable estoppel.


IV.
Reformation of the Contract

The Susies raised a counterclaim seeking reformation of the contract on the ground that they mistakenly believed they were purchasing ten acres, Bennett knew of their belief, and remained silent.  The Susies asked to have the contract reformed to reduce the purchase price.


A party who seeks reformation, claiming a contract does not reflect the real agreement between the parties, has the burden of establishing this contention by clear, satisfactory, and convincing proof.  Kufer v. Carson, 230 N.W.2d 500, 503 (Iowa 1975).  Requiring a high standard of proof helps ensure that a court granting reformation is merely changing the terms of a written document to reflect the agreement of the parties and not making a new agreement for them.  Poulson v. Russell, 300 N.W.2d 289, 299 (Iowa 1981).


Reformation may be granted if a contract does not reflect the true intent of the parties, either because of fraud or duress, mutual mistake of fact, mistake of law, or mistake of one party and fraud or inequitable conduct on the part of the other.  See Wellman Savs. Bank v. Adams, 454 N.W.2d 852, 855 (Iowa 1990).  The right to reform a document (1) lies within the discretion of the equity court, and (2) depends upon whether the remedy is “essential to the ends of justice.”  Sun Valley Lake Ass’n v. Anderson, 551 N.W.2d 621, 636 (Iowa 1996).


On our de novo review, we concur in the district court’s conclusion that the Susies had not established their claim by clear, satisfactory, and convincing proof.  We have already found the Susies failed to show Bennett misled them concerning the size of the property.  We determine the real estate contract reflects the true intent of the parties, and there is no justification for reformation in this case.


V.
Residential Real Estate Disclosure Statement

The Susies claim they are entitled to relief because Bennett did not give them a residential real estate disclosure statement, as discussed in Iowa Code chapters 558 and 558A (2001).  The district court did not rule upon this issue.  In order to preserve error, a party seeking to appeal an issue presented to, but not decided by, the district court, must call the district court’s attention to the issue.  Meier v. Senecaut, 641 N.W.2d 532, 540 (Iowa 2002).  Here, the Susies did not file any posttrial motions seeking a ruling on this issue by the district court.  We conclude the issue has not been preserved for our review.


We affirm the decision of the district court.


AFFIRMED.
