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IN THE COURT OF APPEALS OF IOWA

No. 4-578 / 03-1995

Filed October 27, 2004

STATE OF IOWA,


Plaintiff-Appellee,

vs.

STEVEN TROY WORDEN,


Defendant-Appellant.


Appeal from the Iowa District Court for Lee (South) County, William L. Dowell, Judge.


Steven Worden appeals his conviction, following jury trial, for burglary in the third degree.  AFFIRMED.  

Mark Weinhardt, Des Moines, for appellant.


Thomas J. Miller, Attorney General, Thomas Tauber, Assistant Attorney General, Michael Short, County Attorney, and Bruce D. McDonald, Assistant County Attorney, for appellee.


Heard by Huitink, P.J., and Mahan, Miller, Vaitheswaran, and Eisenhauer, JJ.  

MILLER, J. 


Steven Worden appeals his conviction, following jury trial, for burglary in the third degree.  He contends the district court erred in not granting his motion for directed verdict because the evidence was not sufficient to prove he had the specific intent to commit a theft.  We affirm.  

I.
BACKGROUND FACTS AND PROCEEDINGS.


The record reveals the following facts.  At approximately 5:00 p.m. on July 3, 2003, Samuel McKay noticed a blue van parked across the street from where he lived.  There appeared to be two people in the van, although the van was too far away to see the people clearly.  McKay and his wife watched the van periodically for about thirty minutes and then called the police because they thought it was unusual for people to sit so long in a van on such a hot day.  Before police arrived McKay saw two men, one older and one younger, exit the van and walk one and one-third blocks to the house at 603 Fulton.    


Keokuk reserve police officer Roy Bell responded to McKay’s call and arrived to investigate the call around 6:00 p.m.  Bell examined the blue van and observed that the van had a Minnesota license plate.  Officer Bell spoke to McKay who told him what he had observed and directed Bell to the house at 603 Fulton.  The building at 603 Fulton is a multi-unit apartment house with two units upstairs and two units downstairs.  Bell knew that no one was living in the house at that time because it had recently been foreclosed upon and now belonged to the bank.  Bell proceeded to the front door of 603 Fulton.  He noticed that it had no doorknob and was not secured, and went inside announcing he was a police officer.  There was no response.  Bell then heard a noise upstairs and proceeded up to the second floor, again yelling “police officer.”  


As Officer Bell stood on the landing on the second floor Steven Blumberg and the defendant, Worden, came out of a closet or cubbyhole.  Bell asked them what they were doing there.  Blumberg said he was there looking for a friend and Worden said he was looking for old coins.  Bell then asked the men if they had permission to be in the house and Blumberg said they did not.  Officer Bell arrested both men for trespassing.  As Bell and the men walked downstairs Bell saw Blumberg put his hand into his pocket and a doorknob fell to the ground.  Blumberg claimed the doorknob had been there before but Bell testified it was not there before because he would have stepped on it or kicked it if it had been.  Blumberg gave Bell a Minnesota driver’s license, and Worden’s identification showed he was from Hillsboro, Iowa.  Police found nothing incriminating on Worden’s person.


Later investigation showed that the two downstairs apartments were locked but the two upstairs apartments had been forced open.  In one of the apartments which had been forced open two mantels had been pried off the walls and several doorknobs and locking mechanisms were missing from doors.  In the other apartment doorknobs had been removed from a closet door.  A subsequent search of the blue van revealed three pry bars and several doorknobs and locking mechanisms which matched those that still remained in the open apartments.  In addition, marks on the doorknob dropped by Blumberg matched marks on a lock mechanism in one of the open apartments, showing that the knob had come from that door.  Officers testified at trial that all of the damage done to the two apartments could not have been done in the five to ten minutes in which Blumberg and Worden were known to be in 603 Fulton at the time in question, and that it could not have been done without tools.


On July 14, 2003, Worden was charged, by trial information, with burglary in the third degree in violation of Iowa Code sections 713.1 and 713.6A (2003).  Worden and Blumberg were tried separately.  Worden’s case proceeded to jury trial on September 23, 2003.  At the close of the evidence Worden made a motion for directed verdict
 arguing that “the State has not made a prima facie showing on each and every element in this matter.”  The State resisted.  The trial court concluded there was “sufficient evidence in the record to sustain a conviction of Burglary in the Third Degree,” and denied Worden’s motion.  The jury found Worden guilty as charged and the court sentenced Worden to a term of imprisonment not to exceed five years.


Worden appeals, contending the trial court erred in not granting his motion for judgment of acquittal because there was insufficient evidence to prove beyond a reasonable doubt that he had the specific intent to commit a theft at the time he entered the apartment house.       

II.
SCOPE AND STANDARDS OF REVIEW.


We review challenges to the sufficiency of the evidence supporting a guilty verdict for correction of errors at law.  State v. Webb, 648 N.W.2d 72, 75 (Iowa 2002).  In reviewing such challenges we give consideration to all the evidence, not just that supporting the verdict, and view such evidence in the light most favorable to the State.  State v. Schmidt, 588 N.W.2d 416, 418 (Iowa 1998).  We will uphold a trial court's denial of a motion for judgment of acquittal if there is substantial evidence to support the defendant's conviction.  State v. McPhillips, 580 N.W.2d 748, 752 (Iowa 1998); State v. Kirchner, 600 N.W.2d 330, 333 (Iowa Ct. App. 1999).  If a rational trier of fact could conceivably find the defendant guilty beyond a reasonable doubt, the evidence is substantial.  State v. Lambert, 612 N.W.2d 810, 813 (Iowa 2000).  Direct and circumstantial evidence are equally probative.  Iowa R. App. P. 6.14(6)(p). 

III.
MERITS.


The State argues that Worden’s motion for judgment of acquittal was too general to preserve his challenge to the sufficiency of the evidence.  Issues must ordinarily be presented to and passed upon by the trial court before they can be raised and decided on appeal.  Metz v. Amoco Oil Co., 581 N.W.2d 597, 600 (Iowa 1998); Benavides v. J.C. Penney Life Ins. Co., 539 N.W.2d 352, 356 (Iowa 1985).  “Issues not presented in the trial court may not ordinarily be raised for the first time on appeal.”  Conner v. State, 362 N.W.2d 449, 457 (Iowa 1985).  More specifically, error is not preserved when a motion for judgment of acquittal does not point out the specific elements of the charge that were insufficiently supported by the evidence.  State v. Greene, 592 N.W.2d 24, 29 (Iowa 1999); State v. Crone, 545 N.W.2d 267, 270 (Iowa 1996).  

Here, Worden’s motion for judgment of acquittal merely argued that “the State has not made a prima facie showing on each and every element in this matter.”  The trial court then ruled that there was sufficient evidence to sustain a conviction of burglary in the third degree and denied the motion.  On appeal however, Worden attempts to argue there was insufficient evidence on one of the elements necessary to prove third-degree burglary, that he had the specific intent to commit a theft at the time he entered the apartment building.  


We conclude Worden’s motion for judgment of acquittal was too general to preserve error on the specific argument he is now making for the first time on appeal.  Crone, 545 N.W.2d at 270.  Worden has thus failed to preserve for our review his argument regarding the sufficiency of the evidence on the element of specific intent to commit burglary in the third degree.


We note that Worden argues in his reply brief that if error was not preserved because his motion for judgment of acquittal was too general then his trial counsel was ineffective for failing to preserve error.  However, it is well established that an issue cannot properly be asserted for the first time in a reply brief.  State v. Walker, 574 N.W.2d 280, 288 (Iowa 1998); Young v. Gregg, 480 N.W.2d 75, 78 (Iowa 1992); Polk County v. Davis, 525 N.W.2d 434, 435 (Iowa Ct. App. 1994).  Thus, Worden’s claim that his trial counsel was ineffective for failing to preserve the issue of the sufficiency of the evidence to prove the specific intent necessary to commit third-degree burglary comes too late for our consideration.  Walker, 574 N.W.2d at 288.  We will not consider new issues raised for the first time in a reply brief.  Davis, 525 N.W.2d at 435.

IV.
CONCLUSION.


We conclude Worden’s motion for judgment of acquittal was too general to preserve error on the specific arguments he is now making for the first time on appeal and he has thus failed to preserve for our review his argument regarding the sufficiency of the evidence on the element of specific intent to commit burglary in the third degree.  We do not address Worden’s argument that his trial counsel was ineffective for failing to preserve error because it was asserted for the first time in his reply brief and we do not consider new issues raised for the first time in a reply brief.  Worden’s conviction is affirmed.


AFFIRMED.   

� For purposes of this appeal we will treat Worden’s motion for directed verdict as a motion for judgment of acquittal.  See State v. Deets, 195 N.W.2d 118, 123 (Iowa 1972) (holding that grant of motion for directed verdict is tantamount to a judgment of acquittal in a criminal action), overruled on other grounds by State v. Walker, 574 N.W.2d 280, 283 (Iowa 1998).	








