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IN THE COURT OF APPEALS OF IOWA

No. 3-785 / 03-0359
Filed November 26, 2003

IN RE THE MARRIAGE OF KRIS GLENN CLARK and DENISE LYNN CLARK
Upon the Petition of

KRIS GLENN CLARK,


Petitioner-Appellee,

And Concerning

DENISE LYNN CLARK, n/k/a DENISE LYNN DIETZ,


Respondent-Appellant.


Appeal from the Iowa District Court for Scott County, Nancy S. Tabor, Judge.


Denise Dietz appeals a district court ruling denying her request for modification of child custody.  AFFIRMED.

Harold DeLange, II, Davenport, for appellant.


Christine Frederick of Zamora, Taylor, Alexander, Woods & Frederick, Davenport, for appellee.


Considered by Vogel, P.J., and Hecht and Vaitheswaran, JJ.

VAITHESWARAN, J.


Kris and Denise Clark divorced in 2001.  Pursuant to a stipulated decree, Kris received physical care of the parties’ two minor children, Kasey and Levi, subject to visitation with Denise every other week.  This stipulation essentially resulted in a shared care arrangement.


Approximately a year after the decree was filed, Denise applied to modify the physical care provision. The district court denied the application and this appeal followed.  


Denise contends modification is necessary because of: 1) Kris’s abusive and obsessive conduct towards her, 2) the children’s stated preference to live with her, and 3) the safe and stable environment she can provide.  

1.  Domestic Abuse.  Several months after the dissolution decree was filed, Denise sought and obtained a domestic abuse protective order against Kris.    The district court subsequently clarified that the physical contact precipitating its order “consisted of kissing or attempting to kiss the plaintiff.”  Following a hearing on Denise’s application to modify the dissolution decree, the modification court agreed with and adopted the court’s earlier characterization of the domestic abuse.  Denise now contends that this finding is not supported by the record and the physical contact went “far beyond any misinterpreted shows of affection towards an ex-spouse and in fact more nearly resemble the behavior of a stalker.”   

In the absence of an appeal from the domestic abuse ruling, the district court’s finding concerning the nature of the abuse is conclusive. See Adams v. Braginton, 159 N.W.2d 479, 484 (Iowa 1968) (overruled on other grounds by Skinner v. Rugh, 351 N.W.2d 182, 184 (Iowa 1984)).  As for the effect of the abuse on the children, the record supports the district court’s finding that “[t]he emotional suffering of Denise was not in any way evident in the children when this Court interviewed them, nor is there any notation of any emotional scarring of the children in [a clinical psychologist’s] reports of interviews.”  See In re Marriage of Thielges, 623 N.W.2d 232, 235 (Iowa Ct. App. 2000) (stating the change of circumstances must relate to the welfare of the child).
2.  Children’s Preference.  "When a child is of sufficient age, intelligence, and discretion to exercise an enlightened judgment, his or her wishes, though not controlling may be considered by the court, with other relevant factors, in determining child custody rights."  Id. at 239  (quoting In re Marriage of Hunt, 476 N.W.2d 99, 101 (Iowa Ct. App.1991)).  “A child’s preference ‘is entitled to less weight in a modification action than would be given in an original custody proceeding.’”  Id. 
Kasey was thirteen at the time of the modification hearing and Levi was ten.  In response to questions from the court, both children stated they wanted to live with their mother.  Levi testified it was “because there is more fun stuff to do” and Kasey agreed.  Both also indicated that, although their parents lived only six blocks apart, their friends were closer to their mother’s house than their father’s.   We are not convinced these reasons warrant disturbing the existing custody arrangement, as neither child expressed significant discomfort with the living arrangements at Kris’s home.
     

3.  Safe and Stable Environment.  Denise’s contention that she is better able to provide a safe and stable environment is predicated on what she contends is Kris’s excessive drinking.  She conceded, however, that she raised his drinking as an issue at the time of the dissolution, yet agreed to have him assume physical care.  See In re Marriage of Maher, 596 N.W.2d 561, 565 (Iowa 1999) (stating change must not have been contemplated at the time of the decree).  Additionally, Denise did not refute Kris’s testimony that professionals never told Kris to receive alcohol treatment, custody evaluators retained during the initial divorce proceeding recommended he have physical care, and he never drove the children while intoxicated.   

On our de novo review, we conclude Denise did not meet her heavy burden of proving a substantial change of circumstances and an ability to provide superior care, the prerequisites for modifying a physical care arrangement.  See Melchiori v. Kooi, 644 N.W.2d. 365, 368 (Iowa Ct. App. 2002).  

AFFIRMED.
� Kasey mentioned that her father drank “every weekend” but did not elaborate.  She also stated, she did not enjoy visiting Lowden, the small town in which her father’s new significant friend lived.





