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IN THE COURT OF APPEALS OF IOWA

No. 3-591 / 03-0379 

Filed September 24, 2003

IN RE THE MARRIAGE OF DEBORAH A. NEFF and ROBERT F. NEFF
Upon the Petition of

DEBORAH A. NEFF,


Petitioner-Appellee,

And Concerning

ROBERT F. NEFF,


Respondent-Appellant.



Appeal from the Iowa District Court for Keokuk County, Dan F. Morrison, Judge.


Appellant challenges the district court order that he pay a post-secondary education subsidy, that he repay Appellee a share of amounts she paid, and that he pay a portion of her attorney fees.  AFFIRMED IN PART, REVERSED IN PART, AND MODIFIED IN PART.


James McGrath of McGrath & McGrath, P.C., Keosauqua, and Thomas Murphy of Hopkins & Huebner, P.C., Des Moines, for appellant.


J. Terrence Denefe of Kiple, Denefe, Beaver, Gardner & Zingg, L.L.P., Ottumwa, for appellee.


Considered by Sackett, C.J., and Miller and Hecht, JJ.

SACKETT, C.J.

This case addresses a divorced parent’s obligation to pay a post-secondary education subsidy under Iowa Code sections 598.1 and 598.21(5A) (1999).  Appellee, Deborah A. Neff, filed an application asking the court to determine responsibility for the postsecondary education subsidy for Tony and Angela, two of the three children born to Deborah and her former husband, appellant Robert F. Neff.  The district court found Robert had agreed to pay one- third of the balance of the college expenses for the two children, had not complied with this obligation, and owed Deborah $5811.
  The court also ordered Robert to pay Deborah $700 in attorney fees and further ordered that within fourteen days of the order Robert should work out an agreement and begin paying Deborah for money she had advanced.  Robert contends he did not agree to pay one-third of either child’s expenses and, in entering its order, the district court did not consider the statutory requirements for the award of an educational subsidy.  He further contends the district court should not have awarded Deborah attorney fees.  We affirm in part, reverse in part, and modify in part.


Our scope of review in this equitable action is de novo.  Iowa R. App. P. 6.4.  In equity cases, especially when considering the credibility of witnesses, the court gives weight to the fact findings of the district court, but is not bound by them.  Iowa R. App. P. 6.14(6)(g).


The parties’ marriage was dissolved on June 30, 1998.  In dissolving the marriage the district court approved the parties’ stipulation, which included the following paragraph as the only reference to postsecondary education expenses for their three children, Anthony, born on September 29, 1981, Angela, born on August 11, 1983, and Alexander, born December 15, 1989.

In the event that post-secondary education subsidy is required for any of the parties’ children, then pursuant to Chapter 598.1 and 598.21(5A), the amount paid by each parent should not exceed thirty-three and one third percent (33 1/3%) of the total cost of post-secondary education and shall be determined pursuant to the above and foregoing sections of the Code of Iowa.


On June 9, 2000 the decree was modified to strike, among other things, the postsecondary education subsidy in the dissolution decree.  The following provisions were made in the modified decree for post-secondary education subsidy of the children.

Anthony Neff shall be entitled to a postsecondary education subsidy pursuant to Sections 598.1(8) and 598.21(5A) of the Code of Iowa and the amount paid by each parent shall not exceed thirty-three and one-third percent (33 1/3%) of the total cost of postsecondary education.

In the event that post secondary education is required for any of the other children of the parties, said postsecondary education subsidy shall be provided as set forth in Section 598.1(8) and Section 598.21(5A) of the Code of Iowa.

Robert contends he did not in either stipulation agree to a fixed amount of one-third of the postsecondary education support for any of his three children and the district court incorrectly held otherwise.  Deborah contends the language in the modified decree providing that Anthony shall be entitled to a postsecondary education subsidy imposes an obligation on Robert to pay one-third of the expenses.

There is no obligation at common law to support an adult child who is not under a disability.  Rather at common law a parent's obligation to support his or her child ends when the child becomes of age, unless the child is physically or mentally unable to care for him or herself.  Johnson v. Louis, 654 N.W.2d 886, 887 (Iowa 2002); Davis v. Davis, 246 Iowa 262, 266, 67 N.W.2d 566, 568 (1954); Blachley v. Laba, 63 Iowa 22, 23-24, 18 N.W. 658, 658 (1884).  Therefore, in determining whether there is an obligation of support to the adult children here, we need look to the obligation, if any, created by the legislature.

Divorced parents can be ordered to provide defined financial support for their adult children to age twenty-two under Iowa Code section 598.21(5A).
  The obligation established by this section is limited to divorced parents because children of divorced parents have had the attributes of a legally recognized parental relationship taken from them by court decree and the benefit is a quid pro quo for the loss of stability resulting from the dissolution.  See Johnson, 654 N.W.2d at 891; In re Marriage of Vrban, 293 N.W.2d 198, 202 (Iowa 1980).  It does not apply to parents who are still married to each other or those who never married. Johnson, 654 N.W.2d at 891.

In considering Robert’s obligation, if any, we look to the statute, any agreement he made, and any orders establishing support.  In interpreting a statute, we look to its language, and if its meaning is clear, we are not permitted to search beyond its express terms.  State v. Nelson, 329 N.W.2d 643, 646 (Iowa 1983).

The first issue we need to address is whether the children qualify for a subsidy.  There is a prior judicial determination that Tony qualified for a subsidy.  This finding was made in the order modifying the initial dissolution decree.  We affirm the district court on this issue.  Robert’s challenge to the amount of the subsidy will be addressed later.

There has been no previous finding that Angela is entitled to an educational subsidy.  As to Angela, the modified decree provided only that section 598.21(5A) should apply.  Under this section the court must first determine if good cause exists to award a postsecondary education subsidy.  In re Marriage of Murphy, 592 N.W.2d 681, 684 (Iowa 1999).  To do so the court must, among other things, assess the ability of the child relative to postsecondary education and the child's actual financial needs.  Id.  This threshold issue must be resolved before the court goes to the next step of calculating and ordering the parties' contributions.  Id.

A review of the record supports a finding that Angela is a child of divorced parents who is not yet twenty-two years of age and at the time of trial was a sophomore attending Kirkwood College and was not self-sustaining.  She intended to attend the University of Iowa as a junior.  She qualifies under the statute as a person who can benefit thereunder.  See In re Marriage of Dolter, 644 N.W.2d 370, 372 (Iowa Ct. App. 2002).  Our inquiry does not end there.  We must also determine the financial condition of each parent.  Id.  Section 598.21(5A)(a) requires consideration of the financial condition of each parent in the determination of good cause.  In re Marriage of Longman, 619 N.W.2d 369, 370 (Iowa 2000).

Both Deborah and Robert are of modest means and have modest incomes.  Tax returns entered as exhibits show that in 2001 Deborah had an adjusted gross income of $21,381.  She had state, social security and self-employment tax liability in that year of $2,816.  She owed no federal income tax because she was entitled to education credits in the amount of her tax.  She received earned income credit of $1,104 and receives about $3,600 a year in child support.  This means Deborah would have had $24,004 of disposable income in 2001.  At trial Deborah testified she had earned about $31,800 in 2002.  We therefore assume her 2002 financial situation is as good as or better than it was in the previous year.  She shows a net worth of $3,227.  Deborah has one minor child in her home and she provides the support for the child that is not met by Robert’s contributions.

In 2001 Robert had adjusted gross income of $23,171.  In 2001 he paid about $3,954 in federal, state, social security and Medicare taxes.  Robert pays $299.85 a month as child support for the parties’ youngest child and pays $264.60 a month to maintain health insurance on all the children, for an annual monetary contribution to the children of $6,720.
  The evidence is that these amounts have always been timely paid.  Robert’s tax and family obligations total about $10,674.  This leaves him with disposable income of about $12,497.  Deborah testified Robert’s income for 2002 was $21,000.  We assume that his financial situation is no better for 2002 than it was for the prior year.  Robert is married and lives with his wife, who is employed and shares living expenses.  The only assets he shows are a 1989 Chevrolet truck with 174,000 miles, a bank account of $130 and furniture worth $50.  

In looking at the parents’ income we are mindful that a parent is not required to make the same parental sacrifice toward assisting in the college education of a child that he or she is required to make to provide subsistence support for a minor child.  See Longman, 619 N.W.2d at 371.   Not all divorced parents are required to pay an educational subsidy.  See id. (noting the father who had an income before taxes of $80,000 was required to pay a subsidy but the mother who had a monthly income after taxes of $1,400 plus a child support payment of $374 for the benefit of a third child of the parties, was not required to pay an educational subsidy).  While the individual financial circumstances of Robert and Deborah are similar to the mother relieved of a subsidy obligation in Longman we believe both Deborah and Robert have the ability to make modest contributions in the form of an educational subsidy.  We therefore determine that both children do qualify for an educational subsidy.  Though a consideration of the financial situation of both parents was necessary in making a determination as to whether the children qualified for support, the issue of an educational subsidy from Deborah was not raised in the district court and will not be addressed on appeal.

Having determined both children qualify for a subsidy from Robert we next need to determine the cost of their "necessary postsecondary education expenses" as used in section 598.21(5A)(a)(1).  The term "necessary postsecondary education expenses" as used in that section has been interpreted to include tuition, books, supplies, a room and board plan, undelineated additional miscellaneous expenses and normal and reasonable living expenses beyond a standard room and board fee.  In re Marriage of Vannausdle, ___ N.W.2d ___ (Iowa 2003).  

The case was tried in February of 2003.  Financial award notification forms indicating the cost of attendance for each child for the fall and spring semester and the available loans and aid dated January of 2002 were admitted into evidence.  These show the cost of tuition, fees, books, supplies, and room and board at the University of Iowa for 2001-2002 at $9,232.  The estimated cost of attendance is shown at $12,138 which also includes personal expenses and transportation.  The form indicates a parent contribution of $375.  The financial aid package offered by the university which includes loans would leave Tony with an unmet need of zero.  Angela’s notification shows the same basic costs, a parental contribution of $375, and shows after her offered financial aid package which includes loans her unmet need is $60.  We would anticipate the children would have summer earnings, but they are not reflected in the record.  Based on the record made we consider each of them to have unmet needs of $375, the amount of the shown parental contribution.  We have subtracted the available loans in determining the subsidy to be paid.  In Vannausdle, the court, while recognizing the statute allows student loans to be considered, did not consider them because neither party argued they should be an expected contribution.  In this case, in contrast, both Deborah and the district court contemplated the parties’ contributions would be determined after consideration of loans.  

In determining the educational subsidy to be paid we look at the other factors set forth in section 598.21(5A)(a)(1) to (3).  In doing so we recognize the legislature has said that the subsidy shall not exceed thirty-three and one-third percent of the total cost of postsecondary education.  Iowa Code § 598.21(5A)(a)(3).  The thirty-three percent is a cap on each parent’s obligation.  The percentage, if any, the parent pays depends on his or her financial situation.  See Longman, 619 N.W.2d at 370.  While the cap on Robert’s subsidy was set in the June 9, 2000 modification order, that order did not determine what if any subsidy each parent was required to make.  Consequently we must agree with Tony’s argument that at the time of the hearing from which this appeal was taken there was no order in place requiring him to pay one third of Tony and Angela’s costs, and the district court’s order finding there was an agreement was in error.  That finding is reversed.  

The record is sufficient for us to determine Robert’s responsibility.  We find that Robert shall pay to each child $25 a month for the months of January, February, March, April, May, September, October, November, and December so long as that child is under the age of twenty-two years and remains a full time student in good standing at the University of Iowa or a similar institution.  Robert shall also continue to provide the children’s health insurance for the same period.  We modify the district court’s order accordingly.

We next address Robert’s claim that the district court should not have required him to reimburse Deborah.  Any obligation Robert would have had in that regard under section 598.21(5A) is owed to his child or children and is properly payable only to the child or to the educational provider.  Longman, 619 N.W.2d at 371.  Deborah does not contend that the language of 598.21(5A)(b) does not provide for the payments to be made to the school or the child or children.  She contends, however, that she was required to pay the sums for her children, and to the extent that Longman is contrary to her request that the money be paid to her, that Longman should be clarified.  While there is merit to the fairness issue of Deborah’s argument, the legislature has clearly provided otherwise, and there is no basis of us to depart from the holding in Longman.  We reverse the order providing that Robert pay Deborah $5811.


Robert challenges the award of $700 in attorney fees to Deborah.  Considerable discretion is given to the district court in awarding attorney fees.  See In re Marriage of Guyer, 522 N.W. 2d 818, 821 (Iowa 1994).  The district court did not abuse its discretion in awarding attorney fees.  We award no appellate attorney fees to either party.  Costs on appeal shall be paid one half by each party.


AFFIRMED IN PART, REVERSED IN PART, AND MODIFIED IN PART.

�  In its finding the court said the amounts were what was claimed in “Exhibit A.”  This exhibit showed Deborah was demanding of Robert $1,881.50 for Tony’s 2000-2001 school year; $1,746 for Tony’s 2001-2002 school year and $2,183.50 for Angela’s 2001-2002 school year.


�   The court may order a postsecondary education subsidy if good cause is shown.  


(a) In determining whether good cause exists for ordering a postsecondary education subsidy, the court shall consider the age of the child, the ability of the child relative to postsecondary education, the child's financial resources, whether the child is self-sustaining, and the financial condition of each parent.  


Iowa Code § 598.21(5A)(a) (emphasis added).


� Robert paid $1,400 in federal income tax, $734 in state income tax, $1,470 in social security tax, $344 in Medicare tax for a total tax burden of $3,954 in 2001.  His income in 2002 is similar so we use the 2001 figures.





