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IN THE COURT OF APPEALS OF IOWA

No. 3-861 / 03-0391

Filed November 26, 2003

STATE OF IOWA,


Plaintiff-Appellee,

vs.

JOHNNIE RAY HOGAN,


Defendant-Appellant.


Appeal from the Iowa District Court for Polk County, Michael D. Huppert, Judge.


Johnnie Hogan appeals his conviction for sexual abuse in the third degree in violation of Iowa Code section 709.4(2)(c)(4) (Supp. 2001).  AFFIRMED.


Linda Del Gallo, State Appellate Defender, and James Tomka, Assistant Appellate Defender, for appellant.


Thomas J. Miller, Attorney General, Cristen Odell, Assistant Attorney General, John Sarcone, County Attorney, and Frank Severino, Assistant County Attorney, for appellee.


Considered by Sackett, C.J., and Mahan and Eisenhauer, JJ.

MAHAN, J.

Johnnie Hogan appeals his conviction for sexual abuse in the third degree in violation of Iowa Code section 709.4(2)(c)(4) (Supp. 2001).  He argues his trial counsel was ineffective.  We affirm.  

Background Facts and Proceedings.  The Des Moines Police Department received information from the Department of Human Services that Hogan had sexually abused his stepdaughter, S.A.  During a second interview with police, Hogan agreed to take a polygraph test.  Officer Joedy Van Velzen administered the test.  At first Hogan denied that he touched S.A.  Subsequently, he changed his story and admitted that he touched S.A. but it was accidental.  Officer Van Velzen told Hogan he failed the test.  Hogan then admitted to Officer Van Velzen that he deliberately touched S.A. with sexual intent.  He also repeated his confession to Officer Larry Penland.  In addition, Hogan physically demonstrated how he touched S.A. with his hand.  

Hogan was charged with sexual abuse in the third degree.  A jury trial commenced on January 16, 2003.  Following a guilty verdict, Hogan was sentenced to a term of imprisonment not to exceed ten years.  He appeals.  

Ineffective Assistance of Counsel.  Our review of an allegation of ineffective assistance of counsel is de novo.  State v. Bergmann, 600 N.W.2d 311, 313 (Iowa 1999).  The defendant bears the burden of demonstrating ineffective assistance of counsel.  Ledezma v. State, 626 N.W.2d 134, 142 (Iowa 2001).  A defendant receives ineffective assistance of counsel when (1) the defense attorney fails in an essential duty and (2) prejudice results.  Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064, 80 L. Ed. 2d 674, 693 (1984).  An ineffective assistance of counsel claim may be disposed of if the defendant fails to prove either prong.  State v. Cook, 565 N.W.2d 611, 614 (Iowa 1997).


Ordinarily we preserve claims of ineffective assistance of counsel raised on direct appeal for postconviction proceedings to allow full development of the facts surrounding counsel’s conduct.  State v. Atley, 564 N.W.2d 817, 833 (Iowa 1997).  “Even a lawyer is entitled to his day in court, especially when his professional reputation is impugned.”  State v. Coil, 264 N.W.2d 293, 296 (Iowa 1978).  We will resolve ineffective assistance of counsel claims on direct appeal when the record is adequate to decide the issue.  State v. Arne, 579 N.W.2d 326, 329 (Iowa 1998).  We deem this record sufficient.

Hogan claims his trial counsel was ineffective for failing to properly cross-examine Officer Van Velzen about the circumstances surrounding his polygraph test.  At trial, Hogan’s counsel made every attempt to exclude any reference to Hogan’s polygraph examination.  The State argues, and we agree, that this tactic was reasonable because polygraph tests are deemed scientifically unreliable and generally are inadmissible in court absent a stipulation.  Further, Hogan’s credibility was at issue, and any evidence that Hogan took a polygraph would seriously damage his credibility.  The jury likely would have inferred from the fact that Hogan was arrested and on trial for sexual assault that he failed the test.

Therefore, we find trial counsel made a reasonable strategic decision.  Where an attorney makes a reasonable strategic decision, even if it is not successful, we will not find the attorney ineffective.  See Steinkuehler v. State, 507 N.W.2d 716, 720 (Iowa 1993) (citing State v. Newman, 326 N.W.2d 788, 795 (Iowa 1982)).  

AFFIRMED.






