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IN THE COURT OF APPEALS OF IOWA

No. 3-760 / 03-0401
Filed October 29, 2003

EVELYN DOROTHY,


Plaintiff-Appellant,

vs.

SDG MACERICH PROPERTIES, L.P., d/b/a SIMON PROPERTIES d/b/a NORTHPARK MALL,


Defendant-Appellee.


Appeal from the Iowa District Court for Scott County, Nancy S. Tabor, Judge.


Evelyn Dorothy appeals from the district court ruling granting summary judgment in favor of defendant on her negligence claim based on her fall at a shopping mall.  AFFIRMED.

Robert Leyshon of Winstein, Kavensky & Wallace, Rock Island, Illinois, for appellant.


Catherine Hult of Lane & Waterman, Davenport, for appellee.
Considered by Vogel, P.J., and Mahan and Zimmer, JJ.

ZIMMER, J.


Plaintiff, Evelyn Dorothy, appeals from the district court’s grant of summary judgment in favor of the defendant in her negligence action based on her fall at a shopping mall.  She maintains the court erred in granting summary judgment because a reasonable jury, if given the opportunity, could have determined the defendant should have discovered the condition which caused her injury and either warned her of it or removed it.  We affirm.


At approximately 1 p.m. on December 10, 2001, Dorothy was injured when she slipped and fell in the food court of the Northpark Mall in Davenport.  It is undisputed that she fell in an area where a baby had just vomited on the floor.  On March 5, 2002, Dorothy filed a negligence action claiming the defendant was negligent in failing to discover and remedy or warn of the danger.  The Defendant moved for summary judgment, arguing that Dorothy could not prove the vomit was present long enough that the defendant should have known of it and remedied the situation.  The district court granted the defendant’s motion.


Our review is for correction of errors of law.  Wiedmeyer v. Equitable Life Assur. Soc’y of U.S., 644 N.W.2d 31, 33 (Iowa 2003).  In order to prevail on a negligence claim, a plaintiff must show that the defendant was negligent and that the negligence was the actual and legal cause of the plaintiff’s damages.  Rieger v. Jacque, 584 N.W.2d 247, 251 (Iowa 1998).  Summary judgment is appropriate only when the moving party shows there are no genuine issues of material fact.  Wright v. American Cyanamid Co., 599 N.W.2d 668, 670 (Iowa 1999).  We examine the record in the light most favorable to the party opposing summary judgment.  Kelly v. Iowa Mut. Ins. Co., 620 N.W.2d 637, 641 (Iowa 2001).  

The parties agree that “a possessor of land is subject to liability for the physical harm caused to his invitees by a condition on the land if, but only if, he (a) knows or by the exercise of reasonable care would discover the condition, and should realize that it involves an unreasonable risk of harm to such invitees, and (b) should expect that they will not discover or realize the danger, or will fail to protect themselves against it, and (c) fails to exercise reasonable care to protect them against the danger.”  Hanson v. Town & Country Ctr., 259 Iowa 542, 547, 144 N.W.2d 870, 873 (Iowa 1966).  In this case, the facts establish that a baby vomited in the food court area of Northpark Mall.  The food court area seats at least 350 people and has at least a dozen vendors.  Spills occur on a daily basis.  Plaintiff fell during the lunch hour when the food court was very busy.
  It is undisputed that the defendant did not cause the vomit to be on the floor and did not have actual knowledge of its presence.  If an owner did not cause the hazard, a plaintiff must demonstrate the hazard must have “existed for such time defendant, in the exercise of reasonable care, should have known of it.”  Ling v. Hosts Inc., 164 N.W.2d 123, 127 (Iowa 1969).  Independent witness, Mary Swanson, observed the baby throw up on the floor.  According to Swanson, the plaintiff fell no more than two minutes after the baby vomited.  Swanson did not have enough time after seeing the infant vomit to alert anyone of the condition before Dorothy fell.
  The district court concluded that the “condition did not exist for a period of time for a reasonable mind to believe the owner failed to exercise reasonable care to keep the floor clear of slippery substances.”  We agree.  Accordingly, we conclude the court correctly granted summary judgment because Dorothy could not prove an essential element of her claim.


AFFIRMED.

� The record reveals there were at least four housekeeping staff specifically assigned to the food court at the time of the fall.





� Swanson saw at least two housekeeping staff in the food court when she sat down to eat, but none were in her immediate area when the baby vomited on the floor.  





