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IN THE COURT OF APPEALS OF IOWA 


No. 3-894 / 03-0421

Filed December 10, 2003

STATE OF IOWA,


Plaintiff-Appellee,

vs.

JOHN RAYMOND BOTHWELL,


Defendant-Appellant.



Appeal from the Iowa District Court for Pottawattamie County, Timothy O'Grady and Keith E. Burgett, Judges.


Defendant appeals from judgment and sentence entered upon his guilty plea to assault of a peace officer causing bodily injury.  SENTENCE ON ASSAULT CHARGE VACATED AND REMANDED FOR FURTHER PROCEEDINGS.  

Linda Del Gallo, State Appellate Defender, and Martha Lucey, Assistant Appellate Defender, for appellant.


Thomas J. Miller, Attorney General, Sharon Hall, Assistant Attorney General, Matt Wilber, County Attorney, and Daniel McGinn, Assistant County Attorney, for appellee.


Considered by Sackett, C.J., and Mahan and Eisenhauer, JJ.

EISENHAUER, J.

John Bothwell appeals from judgment and sentence entered upon his guilty plea
 to assault of a peace officer causing bodily injury, in violation of Iowa Code sections 708.1 and 708.3A(3) (2001).  He contends his counsel was ineffective in failing to challenge the factual basis for his plea.  


We review claims of ineffective assistance of counsel de novo.  State v. Heuser, 661 N.W.2d 157, 166 (Iowa 2003).  To prove ineffective assistance of counsel, Johnson must show: (1) trial counsel failed to perform an essential duty and (2) Johnson was prejudiced by counsel's errors.  Id.  We can affirm on appeal if either element is lacking.  State v. McBride, 625 N.W.2d 372, 373 (Iowa Ct. App. 2001).  While we generally preserve ineffective assistance claims on direct appeal to allow full development of the issues, we will resolve such claims if the defendant fails to demonstrate one of the two elements.  State v. Pierson, 554 N.W.2d 555, 562 (Iowa Ct. App. 1996).


All pleas, including Alford pleas, must be supported by a factual basis. State v. Schminkey, 597 N.W.2d 785, 788 (Iowa 1999).  Trial counsel fails to perform an essential duty when he permits a defendant to plead guilty to an offense lacking a factual basis in the record.  Id.  In addition, the defendant is inherently prejudiced under such circumstances.  Id.

Bothwell was seen removing items from a minivan on December 3, 2002.  Bothwell fled from police officers and engaged in a physical struggle with Officer Carlson while brandishing a screwdriver.  Officers sprayed Bothwell three times with pepper spray before subduing him.  Officer Carlson was treated at the scene after he inhaled some of the pepper spray.
Bothwell contends his counsel breached an essential duty in failing to challenge the factual basis for his guilty plea to assault of a peace officer causing bodily injury because there is no information in the minutes of testimony indicating Officer Carlson suffered bodily injury caused by Bothwell.  Although the minutes of testimony state Officer Carlson was treated for over spray of the pepper spray, Bothwell contends he did not inflict or cause this injury.  We concur a factual basis for Bothwell’s plea has not been established.  The state argues, without citing authority, that Bothwell caused injury to Officer Carlson because he resisted the officers resulting in the use of pepper spray.  There is no evidence in the minutes of testimony or the statements of counsel or the defendant to establish that Bothwell caused any injury to Carlson.  

When a guilty plea has no factual basis in the record, two possible remedies exist.  State v. Royer, 632 N.W.2d 905, 909 (Iowa 2001).  When the record establishes the defendant was charged with the wrong crime, we vacate a judgment of conviction and sentence and remand for dismissal of the charge.  Id. at 909-10.  However, if it is possible that a factual basis could be shown, it is more appropriate to vacate the sentence and remand for further proceedings in which the State might have an opportunity to establish a factual basis.  Id.  Because a factual basis for Bothwell’s plea may be shown, we vacate the 

sentence and remand for further proceedings to allow the State an opportunity to establish a factual basis for the plea.

SENTENCE ON ASSAULT CHARGE VACATED AND REMANDED FOR FURTHER PROCEEDINGS.  
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� Bothwell entered an Alford plea.  An Alford plea is a variation of a guilty plea where the defendant does not admit participation in the acts constituting the crime but consents to the imposition of a sentence.  North Carolina v. Alford, 400 U.S. 25, 37, 91 S. Ct. 160, 167, 27 L. Ed. 2d 162, 171 (1970); State v. Burgess, 639 N.W.2d 564, 567 n. 1 (Iowa 2001).
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