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IN THE COURT OF APPEALS OF IOWA

No. 3-568 / 03-0471

Filed August 27, 2003

IN RE THE MARRIAGE OF MICHAEL J. OEHLERS, JR. 

and SHANNON C. OEHLERS n/k/a SHANNON C. WHITE
Upon the Petition of

MICHAEL J. OEHLERS, JR.,


Petitioner-Appellant,

And Concerning

SHANNON C. OEHLERS n/k/a SHANNON C. WHITE,


Respondent-Appellee.


Appeal from the Iowa District Court for Lee (North) County, Mary Ann Brown, Judge.


Michael Oehlers appeals from the district court’s denial of his application to modify the custody provisions of the parties’ dissolution decree.  AFFIRMED AND REMANDED.

Steven Ort of Bell & Ort, New London, for appellant.


Thomas Skewes of Johnson & Skewes, Fort Madison, for appellee.


Considered by Huitink, P.J., and Vaitheswaran and Eisenhauer, JJ.

HUITINK, P.J.

Michael Oehlers appeals from the district court’s decree denying his application to modify the custody provisions of the parties’ November 13, 2000, dissolution decree.  Michael claims he has proven the requisite change in circumstances and superior ability to care for the parties’ child, Hunter, justifying the relief requested.  We affirm.


I.
Background Facts & Proceedings

Michael and Shannon Oehlers, now Shannon White, have one child, Hunter, born on November 22, 1995.  The decree dissolving their marriage was entered on November 13, 2000.  That decree incorporated their stipulation for joint custody and physical care of Hunter.  The decree provided Hunter would live with Shannon during the school year, and Michael would have physical care of Hunter during summer vacation, spring break, one week of Christmas break, alternate Easter and Thanksgiving holidays, and at such other times as the parties might agree.  At that time Michael was in the military, stationed in North Carolina, and Shannon was residing in Lee County.  


After his discharge from the military in April 2001, Michael moved to Overland Park, Kansas.  Because he then lived closer to Hunter, he made frequent requests for expanded visitation.  Shannon denied all but one of these requests.  In February 2002 Michael filed a petition to modify the dissolution decree by placing Hunter’s physical care with him during the school year, and allowing Shannon liberal and extended visitation.  He cited Shannon’s failure to support his relationship with Hunter and denial of expanded visitation as circumstances justifying modification of the November 13, 2000, decree.  Prior to trial, Michael was transferred to Jonesboro, Tennessee, by his employer.


After a trial on the merits, the trial court denied Michael’s application to modify the decree.  The court found:

Shannon does not put a lot of effort into keeping Michael informed about Hunter’s medical care, school schedule and extracurricular activities.  Shannon does not always encourage and promote contact, such as telephone conversations, between Hunter and Michael.


The court nevertheless concluded:

In this case the Court fails to see any change in circumstances established since entry of the decree.  The parties admittedly have some communication difficulties and do not always work together on issues concerning their son.  That was the case at the time they were divorced.

Michael appeals.


II.
Standard of Review

Modification proceedings are reviewed de novo.  Iowa R. App. P. 6.4.  In child custody cases, the governing consideration is the best interest of the child.  Iowa R. App. P. 6.14(6)(o).  To change the custody set by a dissolution decree, the party seeking the modification must establish by a preponderance of the evidence conditions have so materially and substantially changed since the decree the child’s best interests make the requested change expedient.  In re Marriage of Moore, 526 N.W.2d 335, 337 (Iowa Ct. App. 1994).


Generally, the parent seeking to take custody from the other has a heavy burden to show an ability to minister more effectively to the child’s well-being.  In re Marriage of Whalen, 569 N.W.2d 626, 628 (Iowa Ct. App. 1997).  Where one parent has primary care, that parent has been found to be the better parent.  Melchiori v. Kooi, 644 N.W.2d 365, 368 (Iowa Ct. App. 2002).  Where the parents share physical care, however, this is not the case.  Id.  Instead, we examine the record to determine which parent has superior caretaking abilities and what is in the child’s best interests.  Id.; In re Marriage of Walton, 577 N.W.2d 869, 871 (Iowa Ct. App. 1998).


III.
Merits


Michael claims Shannon has not supported his relationship with Hunter.  We note that the Iowa courts look askance at hostility exhibited by one parent to the other.  In re Marriage of Crotty, 584 N.W.2d 714, 716 (Iowa Ct. App. 1998).  Failing to cooperate and communicate with a child’s other parent can result in loss of custody.  In re Marriage of Udelhofen, 444 N.W.2d 473, 476 (Iowa 1989); Whalen, 569 N.W.2d at 629.


The gist of Michael’s argument is that Shannon has failed in her original commitment to support Michael’s relationship with Hunter and accommodate Michael’s requests for expanded visitation.  Our review of the record discloses substantial evidentiary support for Michael’s claim.


Although Shannon has abided by the decreed visitation schedule, she has refused all but one of Michael’s multiple requests for expanded visitation.  She has been vulgar and verbally abusive towards Michael in Hunter’s presence.  Shannon has also prevented or otherwise disrupted Michael’s telephone conversations with Hunter.  The trial court’s finding that Shannon has “put little effort into keeping Michael informed” on important issues is also abundantly supported by the record.  In our view, Shannon’s conduct conflicts with her statutory obligation as a joint custodian as well as the trial court’s expectations at the time the decree was entered.  The trial court’s characterization of these problems as “communication difficulties” significantly understates Shannon’s misconduct.


While granting the requested modification under these circumstances would vindicate both Michael’s rights as aggrieved parent and the trial court’s expectations, such relief must be tempered by other considerations affecting Hunter’s best interests.  By all accounts, Hunter is otherwise thriving in Shannon’s physical care.  He has a close and positive relationship with his stepfather, Donald, and half-brother, Cole.  Despite Shannon’s substandard performance as joint custodian, we believe the negative consequences resulting from Hunter’s removal from his familiar environment and separation from Cole outweigh the benefits of changing his physical care.


Lastly, we note that although serious, the parties’ situation is not beyond remediation by other means that, as far as we know, have yet to be considered.  More specifically, Iowa Code section 598.19(6) (2001) provides for a court-appointed counselor to assist in the resolution of difficult issues such as those faced by the parties here.


Although we affirm the trial court’s decision denying Michael’s requested relief, we nevertheless expressly disapprove of Shannon’s immature and spiteful behavior.  We expect, and Hunter deserves, considerable improvement in Shannon’s performance as his joint custodian.  We trust this admonition combined with professional intervention by a court-appointed counselor at Shannon’s expense will be sufficient to resolve the parties’ differences without the necessity of more dramatic relief.  We accordingly affirm and remand for further proceedings in conformity with our opinion.


Costs of this appeal are assessed equally to the parties, and each shall pay his or her own attorney fees.


AFFIRMED AND REMANDED.
