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IN THE COURT OF APPEALS OF IOWA

No. 3-865 / 03-0479
Filed November 26, 2003

STATE OF IOWA,


Plaintiff-Appellee,

vs.

SHELDON CARL SHIVERS,


Defendant-Appellant.


Appeal from the Iowa District Court for Webster County, Fredrick E. Breen, District Associate Judge.


Sheldon C. Shivers appeals from his conviction, following jury trial, for possession of a controlled substance (methamphetamine), third or subsequent offense, in violation of Iowa Code section 124.401(5) (2001).  AFFIRMED.

Linda Del Gallo, State Appellate Defender, and Theresa Wilson, Assistant Appellate Defender, for appellant.


Thomas J. Miller, Attorney General, Sharon Hall, Assistant Attorney General, and Timothy Schott, County Attorney, for appellee.


Considered by Huitink, P.J., and Zimmer and Miller, J.J.

MILLER, J. 


Sheldon C. Shivers appeals from his conviction, following jury trial, for possession of a controlled substance (methamphetamine), third or subsequent offense, in violation of Iowa Code section 124.401(5) (2001).  He contends his trial counsel was ineffective for failing to object to irrelevant and prejudicial evidence and for failing to properly object to evidence of his prior convictions.  We affirm his conviction and preserve the specified claims of ineffective assistance for a possible postconviction proceeding.  


When there is an alleged denial of constitutional rights, such as an allegation of ineffective assistance of counsel, we review the totality of the circumstances in the record de novo.  Osborn v. State, 573 N.W.2d 917, 920 (Iowa 1998).  To prove trial counsel was ineffective the defendant must show counsel failed to perform an essential duty and that prejudice resulted from counsel’s error.  Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064, 80 L. Ed. 2d 674, 693 (1984); Wemark v. State, 602 N.W.2d 810, 814 (Iowa 1999).  A reviewing court may look to either prong to dispose of an ineffective assistance claim.  Ledezma v. State, 626 N.W.2d 134, 142 (Iowa 2001).


Shivers first argues his trial counsel was ineffective for failing to object to irrelevant and prejudicial evidence.  During trial the prosecutor asked Officer Myers
 if she would have “been legally justified in charging . . . Mr. Shivers with that bag [of meprobamate] also?”  Myers stated she believed she could have also charged Shivers with that additional offense.  The prosecutor then asked Myers, “Did you basically give Mr. Shivers a break on that baggie?  Is that part of what you did or not?”  Officer Myers answered, “Yes.  I only charged him with one offense.”  Shivers contends counsel should have objected to the testimony of Officer Myers and testimony of Trooper Larson about their decisions not to file charges against Shivers for other drug related offenses  (possession of drug paraphernalia, a “tooter”; possession of the meprobamate; and possession of a second baggie containing methamphetamine) on the ground this testimony had no relevance to his case.  He further alleges that even if relevant, the probative value of the evidence was outweighed by its prejudicial effect because such testimony suggested he was actually guilty of other drug offenses and the officers “gave him a break” by not charging him with the other offenses.  


Shivers next argues his trial counsel breached an essential duty when he failed to object to Officer Myers’s testimony and the prosecutor’s questioning regarding what further legal action Myers could have taken against Shivers under the law.  Specifically, he challenges the testimony by Myers that she could have impounded Shivers’s vehicle on the night in question and asked the County Attorney’s Office to forfeit the vehicle, but instead let Shivers’s cousin take the car.  Shivers concedes that trial counsel did object to this testimony as calling for a legal conclusion, but contends that counsel breached an essential duty by not objecting to such testimony on relevancy grounds and that he was prejudiced by the breach for the same reasons set forth in his first claim.  


Finally, Shivers contends his trial counsel was ineffective for failing to object to Exhibits 8 and 9 on foundational grounds.  Shivers concedes that trial counsel did object to the lack of foundation for these exhibits on the ground they were not sufficiently linked to him, and further objected to Exhibit 8 as an improper record for the enhancement of his sentence because it cited Iowa Code chapter 204 instead of chapter 124.  However, he asserts counsel was ineffective for failing to object to such exhibits on the grounds they were neither self-authenticating under Iowa Rule of Evidence 5.902 nor supported by a custodian providing proper foundational testimony.  

Generally, we do not resolve claims of ineffective assistance of counsel on direct appeal.  State v. Biddle, 652 N.W.2d 191, 203 (Iowa 2002) (citing State v. Kinkead, 570 N.W.2d 97, 102 (Iowa 1997)).  We prefer to leave ineffective-assistance-of-counsel claims for postconviction relief proceedings.  State v. Lopez, 633 N.W.2d 774, 784 (Iowa 2001); State v. Ceron, 573 N.W.2d 587, 590 (Iowa 1997).  “[W]e preserve such claims for postconviction relief proceedings, where an adequate record of the claim can be developed and the attorney charged with providing ineffective assistance may have an opportunity to respond to defendant's claims.”  Biddle, 652 N.W.2d at 203.

As set forth above, Shivers can only succeed on his ineffectiveness claims by establishing both that his counsel failed to perform an essential duty and that prejudice resulted.  Wemark, 602 N.W.2d at 814; Hall v. State, 360 N.W.2d 836, 838 (Iowa 1985).  No record has yet been made before the trial court on these issues.  Trial counsel has not been given an opportunity to explain his actions and the trial court has not considered and ruled on the ineffectiveness claims.  Under these circumstances, we pass the issues in this direct appeal and preserve them for a possible postconviction proceeding.  State v. Bass, 385 N.W.2d 243, 245 (Iowa 1986).

We affirm Shivers’s conviction and preserve the specified claims set forth herein for a possible postconviction relief proceeding.  

AFFIRMED.    

�  Shivers mistakenly attributes Officer Myers’s testimony to Trooper Larson.





