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IN THE COURT OF APPEALS OF IOWA

No. 3-953 / 03-0506

Filed December 24, 2003

STATE OF IOWA,


Plaintiff-Appellee,

vs.

TERESA LYNN DUMERAUF,


Defendant-Appellant.


Appeal from the Iowa District Court for Scott County, Mary E. Howes, District Associate Judge.


Teresa Dumerauf appeals her conviction for third-degree theft.  AFFIRMED.

Linda Del Gallo, State Appellate Defender, and Tricia Johnston, Assistant Appellate Defender, for appellant.


Thomas J. Miller, Attorney General, Bridget Chambers, Assistant Attorney General, William Davis, County Attorney, and Marc Gelerman, Assistant County Attorney, for appellee.


Considered by Sackett, C.J., and Mahan and Eisenhauer, JJ.

MAHAN, J.

Teresa Dumerauf appeals her conviction for third-degree theft.  She claims the evidence was insufficient to support her conviction and she received ineffective assistance of counsel.  We affirm.  


I.
Background Facts & Proceedings

On December 3, 2002, Teresa Dumerauf went to an Eagle Food Store in Davenport, Iowa, to return some bottles.  She then took a cart into the store, where she put some beer into her cart.  Dumerauf next went to the cold food section and put another item into her cart.  Dumerauf then proceeded to the courtesy counter, where she attempted to return the beer she had not yet purchased for cash.


Brian Bitterman, the acting manager of the store, was called to the courtesy counter to discuss the matter with Dumerauf.  After going to the office to review the security tape, he informed Dumerauf the store would not accept her attempt to return the beer.  Dumerauf then took the remaining item out of her cart and walked out the door of the store, without going through the cash registers or paying for the item.  Bitterman followed her outside and took her license plate number.  He then contacted police.  Bitterman testified that through investigation he determined Dumerauf had taken a package of Tyson chicken, worth between two and four dollars.


Dumerauf was charged with theft in the third degree, in violation of Iowa Code sections 714.1(1) and 714.2(3) (2001).  The charge alleged “the theft of any property not exceeding five hundred dollars in value by one who has before been twice convicted of theft . . . .”  See Iowa Code § 714.2(3).  A jury found Dumerauf guilty of third-degree theft.  She was sentenced to a term of imprisonment not to exceed two years.  Dumerauf appeals.


II.
Sufficiency of the Evidence

We review sufficiency of the evidence claims for errors at law.  Iowa R. App. P. 6.4.  A jury’s verdict is binding if it is supported by substantial evidence.  State v. Hopkins, 576 N.W.2d 374, 377 (Iowa 1998).  Substantial evidence is such evidence as could convince a rational fact finder that the defendant is guilty beyond a reasonable doubt.  State v. Kirchner, 600 N.W.2d 330, 334 (Iowa Ct. App. 1999).  Direct and circumstantial evidence are equally probative.  Iowa R. App. P. 6.14(6)(p).


Dumerauf contends the district court should have granted her motion for judgment of acquittal.  She asserts there is insufficient evidence in the record to show what item she took from the store.  Bitterman, in reviewing the security tape, saw Dumerauf take beer from a shelf and Tyson chicken from the cold food section and put both items in her cart.  Those were the only two items in her cart.  Dumerauf did not go through the cash registers and left the store with the Tyson chicken after arguing with the manager.  Our review of the record leads us to conclude that the State adequately established that the property taken by Dumerauf was a package of Tyson chicken.  However, the State was not required to prove beyond a reasonable doubt that the property involved was Tyson chicken.  The State was simply required to prove that Dumerauf took some property from the store without paying for it and that the property was less than $500 in value.  The State thus presented sufficient evidence to show Dumerauf took property from the cold food section of the store without paying for it.  We find there is sufficient evidence in the record to support Dumerauf’s conviction.  The district court did not err in denying Dumerauf’s motion for judgment of acquittal.


III.
Ineffective Assistance

Our review of an allegation of ineffective assistance of counsel is de novo.  State v. Bergmann, 600 N.W.2d 311, 313 (Iowa 1999).  The defendant bears the burden of demonstrating ineffective assistance of counsel.  Ledezma v. State, 626 N.W.2d 134, 142 (Iowa 2001).  A defendant receives ineffective assistance of counsel when (1) the defense attorney fails in an essential duty and (2) prejudice results.  Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064, 80 L. Ed. 2d 674, 693 (1984).  An ineffective assistance of counsel claim may be disposed of if the defendant fails to prove either prong.  State v. Cook, 565 N.W.2d 611, 614 (Iowa 1997).


Ordinarily we preserve claims of ineffective assistance of counsel raised on direct appeal for postconviction proceedings to allow full development of the facts surrounding counsel’s conduct.  State v. Atley, 564 N.W.2d 817, 833 (Iowa 1997).  “Even a lawyer is entitled to his day in court, especially when his professional reputation is impugned.”  State v. Coil, 264 N.W.2d 293, 296 (Iowa 1978).  We will resolve ineffective assistance of counsel claims on direct appeal when the record is adequate to decide the issue.  State v. Arne, 579 N.W.2d 326, 329 (Iowa 1998).  We deem this record sufficient.


Dumerauf’s first claim is that counsel was ineffective for failing to object to alleged hearsay evidence.  However, Dumerauf does not identify those alleged portions of the witness’s testimony which she believes constitutes inadmissible hearsay.  “Failure in the brief to state, to argue or to cite authority in support of an issue may be deemed waiver of that issue.”  Iowa R. App. P. 61.4(1)(c); see also State v. Stoen, 596 N.W.2d 504, 507 (Iowa 1999) (citing Inghram v. Dairyland Mut. Ins. Co. 215 N.W.2d 239, 240 (Iowa 1974)) (“where a party’s failure to comply with the appellate rules requires the court ‘to assume a partisan role and undertake the [party’s] research and advocacy.’”).  Therefore, we need not address this issue.


Dumerauf next claims that counsel was ineffective in failing to seek a new trial.  We have already concluded that the evidence in this case was sufficient to support the conviction and, thus, we find her claim to be without merit.  


AFFIRMED.






