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IN THE COURT OF APPEALS OF IOWA
No. 3-763 / 03-0603

Filed November 26, 2003

SUSAN F. RICHARDSON,

Plaintiff-Appellant,

vs.

EDWARD JONES and

COVA FINANCIAL LIFE INSURANCE COMPANY,

Defendants-Appellees.



EDWARD JONES,


Cross-Petition Plaintiff,

vs.

RUTH M. BACHAUS and KAY L. THOMAS,


Cross-Petition Defendants.




Appeal from the Iowa District Court for Plymouth County, Duane E. Hoffmeyer, Judge.


Susan Richardson appeals the grant of summary judgment to defendants in her action alleging breach of an annuity contract.  AFFIRMED IN PART, REVERSED IN PART, AND REMANDED.

George W. Wittgraf of Sayre, Wittgraf & Meloy, Cherokee, for appellant.


Gregg E. Williams and Patrick L. Sealey of Heidman, Redmond, Fredregill, Patterson, Plaza, Dykstra & Prahl, L.L.P., Sioux City, for appellee Edward Jones.


J. Campbell Helton and B. MacPaul Stanfield of Whitfield & Eddy, P.L.C., Des Moines, for appellee Cova.


Paul D. Lundberg of the Lundberg Law Firm, P.L.C., Sioux City, for cross-petition defendants.


Heard by Sackett, C.J., and Mahan and Eisenhauer, JJ.

MAHAN, J.

I.
Background Facts & Proceedings

In 1990 Gustave Willems purchased a single premium deferred annuity from Edward D. Jones & Company (Edward Jones).  Willems was listed as the owner of the policy, and his daughter, Susan Richardson, was listed as the annuitant.  Under the terms of the annuity contract, the annuitant, Richardson, was entitled to receive annuity payments if Willems survived the income date, which was August 1, 2017.


On the other hand, if Willems died before the income date, death benefits would be paid to the beneficiaries listed in the contract.  For beneficiaries, the contract stated, “See Remarks.”  The remarks section listed Richardson, Kay L. Thomas, and Ruth M. Bachaus.  The contract also stated the beneficiaries’ relationship to the annuitant was “children.”  Thomas and Bachaus were the children of Willems, however, not the children of the annuitant, Richardson.


Willems died on December 29, 1999, before the income date of the annuity contract.  The assets of the annuity contract had been purchased by Cova Financial Life Insurance Company.  Edward Jones and Cova paid one-third of the value of the contract each to Richardson, Thomas, and Bachaus.


Richardson brought this action, claiming she had third-party rights under the annuity contract.  In Count I she alleged Edward Jones breached the fiduciary duty it owed to Willems by acting contrary to Willems’s intention that only she or her children would receive the proceeds from the annuity contract.  In Count II, Richardson alleged Cova breached its contract with Willems by distributing the annuity proceeds to Willems’s children, instead of to her alone.  Finally, in Count III, Richardson sought reformation of the contract in regard to both defendants, claiming her children, instead of Willems’s children, should have been listed on the contract.  In this count she also claimed she should receive all of the proceeds of the annuity account.  Edward Jones filed a cross-petition against Thomas and Bachaus, stating that if Richardson was determined to be the sole beneficiary, then Thomas and Bachaus should return the money they received.


Edward Jones and Cova filed motions for summary judgment, claiming Richardson was not a third-party beneficiary to the contract between Willems and Edward Jones, and she had no legally enforceable rights under the contract.  Richardson filed a resistance, stating that Willems intended for her to be the sole beneficiary of the annuity contract.


The district court granted the defendants’ motion for summary judgment.  The court determined Richardson was not an intended third-party beneficiary under the contract, and thus, she did not have a right enforceable in court.  The court noted Richardson was not listed as a sole beneficiary, and there was no evidence she was intended to be the sole beneficiary.  The court also noted that if Richardson’s children were intended to be the beneficiaries, then Richardson was not an intended beneficiary of the contract.  Richardson appeals the grant of summary judgment to Edward Jones and Cova.


II.
Standard of Review

We review a district court’s ruling on a motion for summary judgment for correction of errors of law.  Financial Mktg. Servs., Inc. v. Hawkeye Bank & Trust, 588 N.W.2d 450, 455 (Iowa 1999).  Summary judgment will be upheld when the moving party shows there are no genuine issues of material fact and the party is entitled to judgment as a matter of law.  See Iowa R. Civ. P. 1.981(3).  In reviewing a motion for summary judgment, we consider the evidence in a light most favorable to the party opposing the motion.  Crippen v. City of Cedar Rapids, 618 N.W.2d 562, 565 (Iowa 2000).


III.
Standing

We first address the issue of whether Richardson has standing to raise any claims on behalf of her children.  Generally, appellate courts do not address issues neither party has presented.  Rieff v. Evans, 630 N.W.2d 278, 285 (Iowa 2001).  If a court lacks jurisdiction because of standing, however, this issue may be raised on the court’s own motion.  Id.

Standing requires that a party have a sufficient stake in a controversy to obtain judicial resolution of that controversy.  Birkhofer ex rel. Johannsen v. Brammeier, 610 N.W.2d 844, 847 (Iowa 2000).  A party has standing if he or she has (1) a specific, personal, and legal interest in the litigation, and (2) injury.  Bushby v. Washington County Conservation Bd., 654 N.W.2d 494, 496 (Iowa 2002).


Richardson does not allege how she is bringing this suit on behalf of her children.  We conclude that while Richardson has standing to raise her claim that she should be the sole beneficiary, she does not have standing to claim that her children should be the beneficiaries of the annuity contract.  We determine we have no jurisdiction to consider Richardson’s claims regarding her children’s rights under the contract.  See Bronner v. Exchange State Bank, 455 N.W.2d 289, 290 (Iowa Ct. App. 1990) (finding a court lacks jurisdiction to address a claim brought by a party lacking the requisite standing).


IV.
Third-Party Contractual Claims

Richardson’s remaining claim that she should be the sole beneficiary of the annuity contract is based on the premise that she is a third-party beneficiary to the contract between Willems and Edward Jones.  In Iowa we have adopted the following principles applicable in third-party beneficiary cases:

(1)
Unless otherwise agreed between promisor and promisee, a beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties and either


(a)
the performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary; or


(b)
the circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performances.

(2)
An incidental beneficiary is a beneficiary who is not an intended beneficiary.

Midwest Dredging Co. v. McAninch Corp., 424 N.W.2d 216, 224 (Iowa 1988) (quoting Restatement (Second) of Contracts section 302 (1979)).


The primary question in a third-party beneficiary case is whether the contract manifests an intent to benefit a third party.  Vogan v. Hayes Appraisal Assocs., Inc., 588 N.W.2d 420, 423 (Iowa 1999).  We consider whether the contracting parties intended that a third person should receive a benefit which might be enforced in the courts.  Uhl v. City of Sioux City, 490 N.W.2d 69, 73 (Iowa Ct. App. 1992).  There is no need for the parties to intend to benefit a third party directly.  Tredea v. Anesthesia & Analgesia, P.C., 584 N.W.2d 276, 281 (Iowa 1998).  As with all contracts, intent, absent ambiguity, is determined by what the contract itself says.  Midwest Dredging, 424 N.W.2d at 225.


On this issue the district court stated:


In determining if Ms. Richardson was an intended third-party beneficiary, to which this obligation may extend in examining the affidavits submitted by the parties and the annuity, Ms. Richardson is not listed as a sole beneficiary and purportedly was not intended to be listed as a sole beneficiary on the annuity, assuming the evidence in the light most favorable to her.  It would appear Ms. Richardson at best, was an incidental beneficiary and not an intended beneficiary.  If so, Iowa law presently does not extend to her a duty enforceable in court.


Richardson takes exception to the district court’s conclusion, stating that clearly she was an intended beneficiary of the contract, not merely an incidental beneficiary.  Richardson points out that she was listed as the annuitant on the contract and was one of three beneficiaries.  In addition, Willems received statements from Edward Jones showing Richardson was a joint tenant of the contract.


It is true that Richardson was listed as the annuitant on the contract and was one of three beneficiaries, and if her claim pertained to the payment of annuity benefits or one-third of the death benefits, she would be an intended beneficiary.  In determining the parties’ intent we look to the terms of the contract.  See id.  Thus, although Willems received statements showing Richardson as a joint tenant of the annuity contract, there is absolutely no support in the contract itself to show the parties intended for Richardson to be the sole beneficiary.  Either the contract may be read to provide that Willems’s three children should be the beneficiaries or that Richardson’s children should be the beneficiaries.  The contract also provided that only a spouse of the owner could be considered a joint owner of a contract.  We conclude the district court properly determined that Richardson has not shown she was an intended third-party beneficiary on her claim that she was the sole beneficiary on the annuity contract.


V.
Negligence

On appeal, Richardson contends the district court erred in finding no evidence of negligence by Edward Jones.  The court found, “There is no evidence the salesperson negligently advised Mr. Willems or that anything other than an equal distribution between the heirs was ever discussed in this annuity.”


As noted previously, Richardson’s petition raised claims of breach of fiduciary duty, breach of contract, and reformation of contract.  It is unclear from the record whether the parties tried the issue of negligence by consent.  An issue not raised in the pleadings may be tried by consent.  Gibson Elevator, Inc. v. Molyneux, 668 N.W.2d 565, 567 (Iowa 2003).  If negligence was tried by consent, such a claim would not be disposed of by our finding that Richardson has no basis to bring a third-party claim under the contract.  We therefore reverse the district court’s findings on the issue of negligence, and remand for a determination of whether negligence is an issue in this case, and if so, for further proceedings on that issue.  We do not retain jurisdiction.  Richardson’s allegations of negligence on appeal are solely against Edward Jones.  We conclude Richardson’s case against Cova should be dismissed, because there are no remaining issues against this defendant.


Costs of this appeal are assessed against Richardson.


AFFIRMED IN PART, REVERSED IN PART AND REMANDED.
