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IN THE COURT OF APPEALS OF IOWA

No. 3-488 / 03-0061

Filed July 23, 2003

STATE OF IOWA,


Plaintiff-Appellee,

vs.

WILLIAM EDWARD NIEDERT,


Defendant-Appellant.


Appeal from the Iowa District Court for Black Hawk County, James C. Bauch and Thomas N. Bower, Judges.


Niedert appeals from the judgments and sentences entered upon his pleas of guilty to five counts of felony drug charges.  SENTENCES VACATED AND CASES REMANDED.


Linda Del Gallo, State Appellate Defender, and Robert Ranschau, Assistant State Appellate Defender, for appellant.


Thomas J. Miller, Attorney General, Sharon Hall, Assistant Attorney General, Thomas Ferguson, County Attorney, and Brad Walz, Assistant County Attorney, for appellee.


Considered by Vogel, P.J., and Mahan and Zimmer, JJ.

MAHAN, J.
William Niedert appeals from the judgments and sentences entered upon his pleas of guilty to five out of eleven counts of felony drug charges in two Black Hawk County cases (Nos. FECR102506 and FECR107415). 
  We vacate the sentences and remand the cases. 

Ineffective Assistance of Counsel.  Niedert asserts his trial counsel was ineffective in allowing him to plead guilty in case number FECR102506 to the offenses of conspiracy to manufacture more than five grams of methamphetamine as a second offender in violation of Iowa Code sections 124.401(1)(b), 902.8, and 902.9 (count I); manufacturing more than five grams of methamphetamine as a second offender in violation of sections 124.401(1)(b), 902.8, and 902.9 (count II); and in case number FECR107415 to the offenses of manufacturing more than five grams of methamphetamine as a second offender in violation of sections 124.401(1)(b), 124.411 (count I); possession of more than five grams of methamphetamine with the intent to deliver as a second offender in violation of section 124.401(1)(b), 124.411 (count II); and failure to affix a drug tax stamp in violation of section 453B.12 (count III).  

We review Niedert’s ineffective assistance of counsel claim de novo.  Ledezma v. State, 626 N.W.2d 134, 141 (Iowa 2001).  Before accepting a guilty plea, the district court must establish on the record a factual basis for the plea.  State v. Schminkey, 597 N.W.2d 785, 788 (Iowa 1999).  In deciding whether a factual basis exists, the court may consider the entire record, including any of the defendant’s statements, facts related by the prosecutor, the presentence report, and the minutes of testimony.  Id.  Trial counsel fails to perform an essential duty when he permits a defendant to plead guilty to an offense lacking a factual basis in the record.  Id.  In addition, the defendant is inherently prejudiced under such circumstances.  Id.

Case Number FECR102506.  The State concedes that a factual basis for Niedert’s plea does not exist on counts I and II.  Thus, the State agrees that this court may find counsel ineffective in allowing Niedert to enter guilty pleas not supported by a factual basis.  State v. Royer, 632 N.W.2d 905, 908-09 (Iowa 2001).  The State then argues that the proper remedy is to remand the case to allow the State to supplement the record to establish a factual basis.  We discuss this issue below.  

Case Number FECR107415.  The State asserts the record is more complete in this case and, thus, a factual basis does support Niedert’s plea in this case.  In the alternative, the State argues that if a factual basis has not been established the proper remedy is to remand the case to allow the State to supplement the record to establish a factual basis.  On the record presented, we conclude there also is no factual basis to support Niedert’s pleas on counts I, II, and III in case number FECR107415.  Thus, the critical issue becomes what is the appropriate remedy.  In Schminkey, 597 our supreme court stated:

Where a guilty plea has no factual basis in the record, two possible remedies exist.  Where the record establishes that the defendant was charged with the wrong crime, we have vacated the judgment of conviction and sentence and remanded for dismissal of the charge.  See, e.g., Hack, 545 N.W.2d at 263; State v. Schoelerman, 315 N.W.2d 67, 75 (Iowa 1982).  Where, however, it is possible that a factual basis could be shown, it is more appropriate merely to vacate the sentence and remand for further proceedings to give the State an opportunity to establish a factual basis.  See [State v.] Burtlow, 299 N.W.2d 665, 670 [(Iowa 1980)]; Ryan v. Iowa State Penitentiary, 218 N.W.2d 616, 620 (Iowa 1974).

Schminkey, 597 N.W.2d at 792; see also Royer, 632 N.W.2d at 909-10.  We believe both cases fall within the latter category.  Accordingly, we vacate Niedert’s sentence on counts I and II in case number FECR102506 and counts I, II, and III in case number FECR107415 and remand the cases back to the district court in order to allow the State an opportunity to establish a factual basis on those charges.  
Sentences Under Counts I and II in Both Cases.  Niedert also argues, and the State concedes, that the imposition of individual sentences on counts I and II in both cases is illegal.  We agree and note that said sentences have been vacated as set forth above.  

Summary.  We conclude counsel was ineffective in allowing Niedert to enter guilty pleas not supported by a factual basis.  Sentences on counts I and II in case number FECR102506 and counts I, II, and III in case number FECR107415 are vacated for the reasons stated above.  Both cases are remanded to the district court for further proceedings on the guilty pleas on these five counts.  The district court shall allow the State an opportunity to establish a factual basis on all counts.  The previous record with regard to a factual basis shall remain in effect and the State may supplement that record.  If a factual basis is established on some or all of the counts, resentencing shall take place on those counts.  In addition, if resentencing takes place on counts I and II in either or both cases, the court shall not impose individual sentences on these counts as such is illegal.  State v. Meghee, 573 N.W.2d 1, 6-7 (Iowa 1997).  

SENTENCES VACATED AND CASES REMANDED.






�  Niedert does not appeal from his convictions and sentences in six other counts in these two cases.  





