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IN THE COURT OF APPEALS OF IOWA

No. 4-029 / 03-0634

Filed October 14, 2004

COMMERCIAL FEDERAL BANK,



Plaintiff/Counterclaim Defendant-Appellee,

vs.

QWEST CORPORATION,



Defendant/Counterclaimant.

QWEST CORPORATION,  



Third-Party Plaintiff,

vs.

ADVANCED UNDERGROUND CONSTRUCTION, L.L.C., an Iowa Limited Liability company; ATEN, INC., an Iowa Corporation; B & B UNDERGROUND CONSTRUCTION, an Iowa Sole Proprietorship; BONNIE’S BARRICADES, INC., an Iowa Corporation; BRAUGHTON CABLE CONTRACTORS, INC., n/k/a MasTec, Inc., an Iowa Corporation; CARTER CONSTRUCTION, INC., an Iowa Corporation; ECONOMY DRILLING; ENVIROMARK CORPORATION, an Iowa Corporation; HOFFMAN & HOFFMAN TRENCHING, INC., an Iowa Corporation; IOWA UNDERGROUND a/k/a MATCO, INC., an Iowa Corporation; JOHNSON CONSTRUCTION, an Iowa Corporation; LARSONS, INC., an Iowa Corporation; LEMAR CONSTRUCTION, INC., an Illinois Corporation; MCPEAK TRENCHING, INC., an Iowa Corporation; MURPHY BROS., INC., an Illinois Corporation; RIVER BASIN ELECTRONICS, an Iowa Sole Proprietorship; RIVER PRODUCTS COMPANY, INC., an Iowa Corporation; TRIPLE J CONSTRUCTION, an Iowa Sole Proprietorship; and WEST UNION TRENCHING, an Iowa Sole Proprietorship; 



Third-Party Defendants/Appellants,
and 

BODA COMMUNICATIONS, a Nebraska Corporation; BORETEK INC., an Iowa Corporation; CLOUSER PLUMBING TECHNOLOGIES, INC. an Iowa 

Corporation; DREW COOK & SONS EXCAVATING, INC. an Iowa Corporation; H & H CONSTRUCTION, an Iowa Corporation; HANIFEN CO., INC., an Iowa Corporation; HARKIN CONSTRUCTION, an Iowa Sole Proprietorship; INTEGRATED CONSTRUCTION SERVICES, INC., an Iowa Corporation; J & J TREE SERVICE; M & S CONSTRUCTION, INC., an Iowa Corporation; MANATTS, INC., an Iowa Corporation; MEYERS DRIVEWAY & SEPTIC TANK SERVICE, an Iowa Sole Proprietorship; NORTH CENTRAL SERVICES, INC., a Minnesota Corporation; ROTO ROOTER CORPORATION, an Iowa Corporation; STEVEN’S CONCRETE, LTD., an Iowa Corporation; TIM TERRELL & CO., INC., an Iowa Corporation; TIMBERLINE TREE SERVICE; UNDERGROUND SERVICES, INC., an Iowa Corporation; WRIGHT TREE CARE CO., an Iowa Corporation; and ZAISER’S LANDSCAPING, INC.; an Iowa Corporation,



Third-Party Defendants.


Appeal from the Iowa District Court for Polk County, Artis I. Reis, Judge.


Nineteen third-party defendant subcontractors appeal from the district court’s grant of the plaintiff’s summary judgment motion.  AFFIRMED.



James R. Hellman of Dutton, Braun, Staack & Hellman, P.L.C., Waterloo, for appellant Hoffman & Hoffman Trenching, Inc.


Mark J. Seidl of Seidl & Chicchelly, P.L.C., Cedar Rapids, for appellant Triple J Construction.  


William G. Brewer of McEnroe, McCarthy & Gotsdiner, P.C., West Des Moines, for appellant Economy Drilling.


Wesley A. Chaplin of Kreykes Law Office, Pella, for appellant Iowa Underground a/k/a Matko, Inc.


John T. Clendenin of Nyemaster, Goode, Voigts, West, Hansell & O’Brien, P.C., Des Moines, for appellant Bonnie’s Barricades, Inc.


Brian Danielson of Hinshaw, Danielson, Kloberdanz & Haney, P.C., Marshalltown, for appellant Larsons, Inc.


Jonathon C. Fox of Califf & Harper, P.C., Moline, Illinois, for appellant Murphy Brothers, Inc.


Donald H. Gloe of Miller, Pearson, Gloe, Burns, Beatty, Cowie & Shidler, P.L.C., Decorah, for appellant West Union Trenching.


Matthew J. Hayek and C. Peter Hayek of Hayek, Hayek, Brown & Moreland, L.L.P., Iowa City, for appellant River Products Company, Inc.


Steven P. Wandro, Sandra Lyons, and Elizabeth Hodgson of Wandro, Lyons & Baer, P.C., Des Moines, for appellant MasTec, Inc., successor in interest to Braughton Cable Contractors, Inc.


Andrew B. Howie and Michael P. Mallaney of Hudson, Mallaney & Shindler, P.C., Des Moines, for appellant McPeak Trenching, Inc.


Mark Mershon of Mershon Law Firm, Cedar Falls, for appellant Aten, Inc.


Michael L. Noyes and Jeffrey W. Paul of Lane & Waterman, Davenport, for appellant Enviromark Corporation.


Jason C. Palmer of Bradshaw, Fowler, Proctor & Fairgrave, P.C., Des Moines, for appellant Advanced Underground Construction, L.L.C.


River Basin Electronics, Burlington, pro se.


William Stengel of Coyle, Gilman & Stengel, Rock Island, Illinois, for appellants Carter Construction, Inc., Johnson Construction, and LeMar Construction, Inc.


Jeffrey Taylor of Klinger, Robinson & Ford, L.L.P., Cedar Rapids, for appellant B & B Underground.


Thomas H. Burke and August B. Landis of Whitfield & Eddy, P.L.C., Des Moines, for appellee.


Heard by Zimmer, P.J., and Miller and Hecht, JJ.

ZIMMER, P.J.


This matter arose as a declaratory judgment action initiated by Commercial Federal Bank (CFB) to determine the disposition of funds owed to Underground Technologies, Inc. (UTI) for work performed under UTI’s contract with Qwest Corporation (Qwest), but which were retained by Qwest after UTI defaulted on the contract.  The district court determined CFB, which had a perfected security interest in UTI’s business assets, had priority to the retained funds over any claimed right by either Qwest, or thirty-nine subcontractors which were never paid by UTI.  The court accordingly granted CFB’s summary judgment motion, and entered judgment in its favor for the full amount of the funds retained by Qwest.   Nineteen of the subcontractors appeal.  Although we believe the district court erred with regard to certain of its conclusions, we nevertheless affirm the court’s ultimate decision that CFB’s interest in the retained funds is superior to those of the subcontractors.  Accordingly, we affirm the district court’s entry of summary judgment.  

I.
BACKGROUND FACTS AND PROCEEDINGS.



Beginning in 1996, CFB advanced money to UTI, to finance UTI’s business operations.  To secure repayment of UTI’s promissory notes, CFB held a security interest, properly perfected in July 1996, in UTI’s present and future business assets, including “accounts receivable” and other unspecified “rights . . . to the payment of money.”  Between April 1999 and March 2001, CFB advanced UTI funds in excess of $1,800,000.
  


On May 7, 2001, Qwest entered into a contract with UTI for the installation and maintenance of a telecommunications infrastructure (Contract).  The Contract provided for the use of subcontractors by UTI, and listed UTI’s failure to promptly pay subcontractors as an “Event of Default.”  Article 19(F) of the Contract also allowed Qwest, under certain circumstances, to retain funds owed to UTI and use those funds to settle third-party claims:

Contractor hereby specifically agrees that no mechanics’ lien or other claims or demands, including but not limited to personal injury, death, property damage or other liability claims (collectively “Claims”) shall be filed or maintained by it, its subcontractors or any other third party against any equipment or . . . real estate for or on account of labor done or materials furnished in connection with this contract. . . . If Claims of any kind have been made or asserted by third parties against either the Company or the Company’s property . . . the Company may withhold additional sums otherwise due the Contractor . . . . .   [I]f the Contractor has not settled the Claims held within a reasonable period of time, not to exceed sixty (60) calendar days after such Claims are made, the Company shall have the right, but shall not be obliged, to pay, settle or discharge any Claims filed or asserted by any person out of the monies withheld . . . . .  If paid by the Company, the Company shall offset the amount of the Claim to the monies owed the Contractor . . . .  


In October 2001 Qwest terminated the Contract due to UTI’s failure to pay its subcontractors.  When Qwest terminated the Contract, it withheld the sum of $1,421,659.89 currently owed to UTI for work performed under the contract.  CFB sent Qwest a written notice of its perfected security interest in UTI’s business assets, and asserted that the withheld funds constituted CFB’s collateral under its security interest.  Qwest responded that it was exercising its rights under the Contract to withhold amounts due to UTI; that CFB’s interest in the funds was no greater than the interest of UTI; that while Qwest did not currently intend to pay any subcontractors directly without both CFB’s and UTI’s consent, it reserved the right to do so; and that Qwest did not intend to pay any funds over to either CFB or UTI until the subcontractors were either paid, or had provided lien waivers.  


In December 2001 CFB filed a declaratory judgment action against Qwest, seeking a determination that its perfected security interest in UTI’s business assets was superior in priority to any claims Qwest held in the retained funds. It also requested judgment against Qwest for all amounts owed to UTI pursuant to the Contract.  Because UTI’s unpaid subcontractors also claimed rights to the retained funds, Qwest filed a counterclaim for interpleader and a cross-petition for interpleader, naming thirty-nine subcontractors as third-party defendants.



On October 21, 2002, CFB filed a motion for summary judgment, asserting that as a matter of law its security interest was superior in priority to any claimed right of Qwest or the subcontractors, and seeking judgment for the full amount retained by Qwest.
  Numerous subcontractors filed resistances to the motion.  After hearing, the court requested proposed findings of fact and conclusions of law from the parties, and received proposed rulings from CFB, Qwest, and several of the subcontractors.  


On March 24, 2003, the district court, adopting CFB’s proposed ruling verbatim, granted summary judgment in favor of CFB and against Qwest and the subcontractors.  The court entered judgment in favor of CFB for $1,421,659.89, the entire amount of the retained funds.  The court concluded CFB was entitled to judgment as a matter of law because none of the resisting subcontractors had established a genuine issue of material fact, the subcontractors had not established the existence of any “Claims” as that term was defined by the Contract, that accordingly UTI had never been divested of its interest in the retained funds, and therefore CFB remained entitled to recover against the retained funds as UTI’s assignee.  Nineteen of the thirty-nine subcontractors (subcontractors) appealed from the summary judgment ruling. 
  

II.
SCOPE AND STANDARDS OF REVIEW.


Our review of the district court’s summary judgment ruling is for the correction of errors at law.  Iowa R. App. P. 6.4; General Car & Truck Leasing Sys., Inc. v. Lane & Waterman, 557 N.W.2d 274, 276 (Iowa 1996).  All facts are viewed in the light most favorable to the party opposing the motion. Bearshield v. John Morrell & Co., 570 N.W.2d 915, 917 (Iowa 1997).  When no genuine issue of material fact exists and the moving party is entitled to judgment as a matter of law, summary judgment is appropriate.  Iowa R. Civ. P. 1.981(3); City of West Branch v. Miller, 546 N.W.2d 598, 600 (Iowa 1996).  No fact issue exists if the dispute is over legal consequences flowing from undisputed facts.  City of West Branch, 546 N.W.2d at 600.  

III. ISSUES ON APPEAL.


The subcontractors assert three general assignments of error by the district court.  First, they contend the court erred in concluding CFB had a superior right to the retained funds as CFB is merely an assignee of UTI’s interest of the retained funds.  Thus, they assert CFB’s right to the retained funds was subject to the terms of the Contract, and as UTI’s breach deprived it of a right to receive payment under the Contract, CFB also had no right to payment.  Second, the subcontractors contend the court misinterpreted the meaning of “Claims” under the Contract, and that “Claims” in fact encompassed claims for payment.  Third, the subcontractors contend they adequately established their right to assert third-party beneficiary and implied contract claims.
    

IV.
DISCUSSION.


In this appeal we must first determine whether CFB’s perfected security interest in and of itself provides CFB a superior interest in the retained funds, or whether CFB’s interest is subject to the terms of the Contract.  If CFB’s interest is subject to the terms of the Contract, we must ascertain the effect of those terms.  Based on the contract language it is clear that Qwest’s right to retain the funds owed to UTI is dependent on the existence of a qualifying “Claim” or “Claims.”  If no such “Claim” exists as a matter of law, then Qwest has no right to retain the funds and UTI’s interest in those funds, and thus CFB’s interest, is superior to either Qwest’s or the subcontractors.  If there is at least a disputed issue of material fact as to the existence of a qualifying “Claim,” then we must determine if UTI, and thus CFB, had any residual interest in retained funds that were not in fact used to settle a qualifying “Claim.”  


A.  Limits on CFB’s Rights to Payment.  CFB is relying on a perfected security interest to assert that its right to the retained funds is superior to the claims of the subcontractors.  As such, CFB is effectively an assignee of UTI’s interest in the retained funds, and its claim to the money is no greater or higher than any that could be made by UTI.  See First Federal State Bank v. Town of Malvern, 270 N.W.2d 818, 820-21 (Iowa 1978).  Accordingly, CFB’s position in this matter is defined by Iowa Code section 554.9404(1) (2003).  See id. (discussing section 554.9318(1), section 554.9404(1)’s predecessor). 
  


Under section 554.9404(1) CFB’s rights as an assignee are subject to:

a. all terms of the agreement between the account debtor and assignor and any defense or claim in recoupment arising from the transaction that gave rise to the contract; and
b. any other defense or claim of the account debtor against the assignor which accrues before the account debtor receives a notification of the assignment authenticated by the assignor or the assignee.


It is clear that subsection (b) is inapplicable to this case.  As CFB correctly points out, any claim or defense arising out of the relationship between Qwest and UTI accrued after Qwest was on notice of CFB’s perfected security interest in UTI’s business assets.  See Manson State Bank v. Diamond, 227 N.W.2d 195, 200 (Iowa 1975) (“[W]hen the holder of a security interest properly perfects the same, subsequent purchasers and encumbrancers are charged with 'notice' of such perfected security interest.” (citation and internal quotation marks omitted)).  However, under subsection (a) “it makes no difference whether the defense or claim accrues before or after the account debtor is notified of the assignment.”  Iowa Code Ann. § 554.9404, cmt. 2.  


We conclude CFB’s position in this matter is governed by subsection (a).  Accordingly, CFB’s right to the retained funds is subject to “all terms of the [Contract] between [Qwest] and [UTI] and any defense or claim in recoupment arising from the transaction that gave rise to the [C]ontract.”  See Iowa Code § 554.9404(1)(a).  We therefore look to the Contract’s language to determine the relative positions of the parties in this matter.


B.  “Claims” Under the Contract.  The Contract allowed Qwest to retain funds only if “Claims of any kind have been made or asserted by third parties against either the Company or the Company’s property.”  The claims for payment asserted by the subcontractors are based on third-party beneficiary and implied contract theories.  The district court concluded these particular types of claims could not be “Claims” within the meaning of the Contract because 1) third-party beneficiary and implied contract claims were not among those specifically defined in the Contract—mechanics’ liens, claims for personal injury, death, property damage, and “other liability claims,” and 2) none of the claims for payment had been filed or maintained against Qwest property.  The subcontractors assert the court misinterpreted the Contract language, and imposed a definition of “Claims” more narrow than the one intended by the parties.  We agree.  


The relevant Contract provision reads as follows:

Contractor hereby specifically agrees that no mechanics’ lien or other claims or demands, including but not limited to personal injury, death, property damage, or other liability claims (collectively “Claims”) shall be filed or maintained by it, its subcontractors or any other third party against any equipment or . . . real estate  . . . on account of labor done or materials furnished in connection with this Contract.  


As to the first basis for the court’s decision, we agree that third-party beneficiary and implied contract claims are not tantamount to mechanics’ liens or claims or demands for personal injury, death, or property damage.  In addition, given the structure of the foregoing provision, “other liability claims” would seem to encompass claims sounding in tort, rather than contract.  However, the Contract does not limit its definition of “Claims” to the specifically listed categories.  Rather, it explicitly provides a non-exhaustive definition that encompasses, in general, “claims and demands.”  Such a broad-based definition would include the contract-based claims forwarded by the subcontractors.  


We also reject the district court’s determination that “Claims” under the Contract are only those claims filed or maintained against Qwest property.  The language regarding claims against Qwest property, when read in context, clearly relates to UTI’s agreement not to let any “Claims” be filed or maintained against the property.  We cannot conclude the parties intended that particular provision to inform the definition of “Claims” itself, especially as Qwest’s right to retain funds is explicitly based on “Claims of any kind . . . made or asserted . . . against either the Company or the Company’s property.”  (Emphasis added).  


If in fact “Claims” under the Contract were only those made against Qwest property, then the foregoing emphasized language would be superfluous.  This would be contrary to a well established rule of contract construction:

Because an agreement is to be interpreted as a whole, it is assumed in the first instance that no part of it is superfluous; an interpretation which gives a reasonable, lawful, and effective meaning to all terms is preferred to an interpretation which leaves a part unreasonable, unlawful, or of no effect.   

American Soil Processing, Inc. v. Iowa Comprehensive Petroleum Underground Storage Tank Fund Bd., 586 N.W.2d 325, 334 (Iowa 1998) (quoting Fashion Fabrics of Iowa, Inc. v. Retail Investors Corp., 266 N.W.2d 22, 26 (Iowa 1978) (quotation marks omitted)).  


We agree with the subcontractors that third-party beneficiary claims, and implied contract claims such as quantum meruit and unjust enrichment, could be “Claims” within the meaning of the Contract.  However, as we conclude below, under the summary judgment record the subcontractors have failed to establish their right to assert third-party beneficiary and implied contract claims.  


C.  Existence of “Claims.”  The district court concluded that, even if the types of claims made by the subcontractors could constitute “Claims” under the contract, as a matter of law those claims could not be sustained.  The subcontractors assert this conclusion was in error, as under the language of the Contract they are third-party beneficiaries, and that they are further entitled to assert, in the alternative to this express contract claim, the implied contract claims of quantum meruit and unjust enrichment.  We cannot agree. 



In order to assert common-law claims against Qwest premised on implied contract, the subcontractors must be in contractual privity with Qwest.  See Henning v. Security Bank, 564 N.W.2d 398, 403 (Iowa 1997).  Here, there is no evidence of, and the subcontractors do not allege, first-party privity between themselves and Qwest.  Qwest never requested performance from the subcontractors directly, and though the subcontractors conferred benefits on Qwest, it was in the performance of their agreements with UTI.  Thus, standing in the role of subcontractors, they have no right to assert implied contract claims against Qwest.  See id.  



If, however, the subcontractors could establish they were third-party beneficiaries under the Contract, they would have a contractual relationship with Qwest, and would in effect be a contractor entitled to assert common-law claims.  See id.  Unfortunately for the subcontractors, the Contract language does not support their assertion that they are intended third-party beneficiaries.  


In determining the existence of an intended third-party beneficiary, our supreme court has adopted the test found in Restatement (Second) of Contracts section 302 (1981):

(1) Unless otherwise agreed between promisor and promisee, a beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties and either 

(a) the performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary; or 

(b) the circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance. 

See Midwest Dredging Co. v. McAninch Corp., 424 N.W.2d 216, 224 (Iowa 1988).  


Although the contract must manifest an intent to benefit the third party, id., it need not intend to benefit the third party directly:

A third party who is not a promisee and who gave no consideration has an enforceable right by reason of a contract made by two others ... if the promised performance will be of pecuniary benefit to [the third party] and the contract is so expressed as to give the promisor reason to know that such benefit is contemplated by the promisee as one of the motivating causes of his making the contract.

Vogan v. Hayes Appraisal Assocs., Inc., 588 N.W.2d 420, 423-24 (Iowa 1999) (citation and quotation marks omitted).  Absent ambiguity, intent is determined by the language of the contract itself.  Iowa R. App. P. 6.14(6)(n). 


Here, the Contract language is not ambiguous.  Thus, the subcontractors are intended third-party beneficiaries under its terms only if there is some promise contained within the Contract, the performance of which would benefit the subcontractors, and the Contract itself manifests an intent that the performance benefit the subcontractors.  


The promise relied upon by the subcontractors is Qwest’s promise to pay for work performed on its behalf.  It is unclear whether the subcontractors solely assert a right to be paid from the retained funds, or if they are claiming to be beneficiaries of Qwest’s promise to pay UTI for work performed by either UTI or the subcontractors.  Having considered each alternative, we find neither has merit.   


The Contract provides only for an obligation in Qwest, absent certain intervening circumstances, to make payment to UTI.  Nothing on the face of the Contract manifests an intent that, in the event UTI would fail to pay its subcontractors, Qwest would then become obligated to pay the subcontractors directly.  Nor have the subcontractors demonstrated a right to step into UTI’s shoes and receive the direct benefit of any obligation by Qwest to pay UTI.  



Article 19(F), in outlining UTI‘s agreement that no “Claims” would be maintained against Qwest property, specifically groups subcontractors with “any other third party.”  Paragraph F then goes on to provide that Qwest has the right to, but is not obligated to, compensate from the retained funds any “Claims” made by a third party.   When read as a whole, the Contract demonstrates an intent that the subcontractors be provided no greater rights than any other third party, and that no third-party claimant, subcontractor or otherwise, has a right to be compensated from the retained funds.  



The subcontractors rely on the case of Midwest Dredging Co. v. McAninch Corp., 424 N.W.2d 216 (Iowa 1988), as supporting their third-party beneficiary claims.  They assert McAninch recognized an intended third-party beneficiary claim forwarded by a subcontractor because both parties to the contract recognized that work to be performed would be sublet, to the benefit of the subcontractor.  The subcontractors reason that they too have viable third-party beneficiary claims, because the Contract in this case clearly contemplated the use of subcontractors.  This reasoning overlooks a basic distinction between McAninch and the case at hand.  


In McAninch, the Iowa Department of Transportation (DOT) entered into a contract with McAninch Corporation (McAninch) to perform certain work, which McAninch then subcontracted to Midwest Dredging Co. (Midwest).  McAninch, 424 N.W.2d at 219.  In concluding Midwest was an intended third-party beneficiary under the contract between the DOT and McAninch, the supreme court did not simply rely on the parties’ awareness that the work would be subcontracted, which would of course work a financial benefit to the eventual subcontractor.  See id. at 225-26.  Rather, it relied largely on the fact that the contract had created an implied warranty on the part of the DOT that the work was capable of being performed as specified by the DOT, and that both the DOT and McAninch were aware any company performing the work would be relying on the DOT’s specifications.  Id. at 222-23.  Here, there is no similar promise or obligation by Qwest that runs to the benefit of the subcontractors.  


The district court correctly determined that, as a matter of law, the subcontractors were not third-party beneficiaries under the Contract.  Absent this contractual privity, the subcontractors have no basis to assert common-law implied contract claims.    

V. CONCLUSION.


The district court properly determined that, as a matter of law, the subcontractors could not sustain their implied contract or third-party beneficiary claims.  Thus, no “Claims” were made against Qwest that would entitle it to retain the funds owed to UTI.  We accordingly affirm the district court’s conclusion that CFB had priority to the retained funds, and its judgment in favor of CFB for the full amount of those funds.  


AFFIRMED.     
�   CFB advanced UTI an additional $300,000 in July 2001.  


�   UTI defaulted on its loans to CFB, and in a separate action CFB established a right to repayment from UTI in the amount of $1,572,293.25.   





�   Although Qwest filed a timely motion for reconsideration of the district court’s ruling, it withdrew the motion on September 12, 2003.





�   The subcontractors also criticize the district court for adopting the proposed ruling of CFB, and contend we must therefore closely scrutinize the summary judgment ruling.  While this action by district court is not error per se, it is generally disfavored because it can “obscure[ ] independent and disinterested insight of a trial judge.”  See In re Integrated Resources Life Ins. Co., 562 N.W.2d 179, 181 (Iowa 1997). However, that danger is greatest, and this court’s scrutiny is most heightened, where such an action interferes with the district court’s fact-finding function.  See Rubes v. Mega Life and Health Ins. Co., 642 N.W.2d 263, 266 (Iowa 2002).  While we do not endorse the district court’s decision to adopt CFB’s proposed ruling in its entirety, here the court had no fact-finding role.  Rather, our focus is upon legal conclusions, for which the district court is afforded no deference.   





�   Although CFB points out many factual distinctions between the Malvern case and the case at hand, we conclude none of those distinctions impact upon the basic proposition that the holder of a perfected security interest is in effect an assignee, and takes subject to the claims and defenses as provided in section 554.9404(1).  








