PAGE  
2

IN THE COURT OF APPEALS OF IOWA

No. 3-872 / 03-0694
Filed November 26, 2003

JOHN L. ELLIS,


Plaintiff-Appellant,

vs.

CHARLES L. CUSHMAN,


Defendant-Appellee.


Appeal from the Iowa District Court for Polk County, Donna L. Paulsen, Judge.


Plaintiff-appellant appeals from the judgment of the district court in favor of defendant-appellee in an action to collect on a promissory note.  AFFIRMED.

Brett Osborn of Wetsch & Abbott, P.L.C., Des Moines, for appellant.


Thomas Slater of Slater Law Firm, P.C., Clive, for appellee.


Considered by Sackett, C.J., and Mahan and Eisenhauer, JJ.

SACKETT, C.J. 


Plaintiff-appellant, John Ellis, appeals from the judgment of the district court in favor of defendant-appellee, Charles Cushman, in an action to collect on a promissory note.  Plaintiff contends the district court’s decision (1) is contrary to law and not supported by the evidence in the record, (2) is based on factual assumptions not in the record, and (3) is based on equitable grounds, contrary to the law.  We affirm.


Plaintiff sued defendant on March 29, 2002 for failure to pay what plaintiff claimed were monies owed on a promissory note payable on demand which note was executed on January 4, 1993.  Plaintiff alleged the note was given for money loaned defendant for personal expenses.  Defendant claimed the note was for advances against commissions he received selling insurance and that the commissions had been earned and the amounts repaid.  Defendant also pled that the suit was not timely filed as the statute of limitations had run, that the claim violated the equitable principle of laches, and there was no consideration or mutual assent to the note.


The district court dismissed plaintiff’s petition, finding as to the money that exchanged hands on the note “that such amounts constitute advances against future commissions, which commissions were subsequently earned and repaid by the Defendant.”  The court ruled against defendant on his affirmative defenses.


Our review is for correction of errors at law.  Iowa R. App. P. 6.4.  The district court’s findings have the effect of a special verdict.  Id.  The court's findings are binding on us if substantial evidence supports them.  Grinnell Mut. Reins. Co. v. Jungling, 654 N.W.2d 530, 535 (Iowa 2002).  Substantial evidence supports a finding of fact if the finding may be inferred from the evidence.  Beeck v. Aquaslide 'N' Dive Corp., 350 N.W.2d 149, 154 (Iowa 1984).  The question is not whether the evidence might support different findings, but whether the evidence supports the findings actually made.  Etchen v. Holiday Rambler Corp., 574 N.W.2d 355, 359 (Iowa Ct. App. 1997).  We view the evidence in the light most favorable to the district court's findings whether or not the evidence was contradicted.  Beeck, 350 N.W.2d at 154.  Because our review is only for correcting errors at law, we will not reweigh the evidence nor assess the credibility of the witnesses.  EnviroGas, L.P. v. Cedar Rapids/Linn County Solid Waste Agency, 641 N.W.2d 776, 786 (Iowa 2002).


The district court found, inter alia, the following facts in its oral ruling.  Plaintiff and defendant knew each other for thirty years and developed a close, personal relationship.  Defendant worked as an independent contractor for plaintiff’s insurance agency for several years starting in 1990.  Plaintiff advanced monies to defendant on the commissions defendant would receive from selling insurance.  In January 1993, defendant signed a promissory note made payable to plaintiff and his agency in the amount of $30,000.  There was consideration for the note.  During his time working for plaintiff, defendant earned commissions and repaid the advances.  The suit to collect on the note was filed within the ten-year statute of limitations.  Although filed near the end of the ten-year period, defendant did not prove unreasonable delay to support applying laches.


Plaintiff first contends consideration was presumed and the burden of showing there was no consideration shifted to defendant.  Contrary to its oral ruling, the district court’s written order notes “[t]he evidence or lack of evidence rebuts the presumption of consideration.”  On the record, the court explicitly found consideration:  “The court is making a finding that there was consideration for the note.”


Plaintiff’s points out that Iowa Code section 537A.2 (2001) provides: “All contracts in writing, signed by the party to be bound or by the party's authorized agent or attorney, shall import a consideration.”  Defendant admitted signing the note and receiving monies as advances against commissions earned.  Under the statute, this admission creates a presumption of consideration.  The burden to disprove consideration is on the party against whom enforcement is sought.  Iowa Code § 537A.3 (“The want or failure, in whole or in part, of the consideration of a written contract may be shown as a defense . . . .”).  Although defendant denied the size of some of the amounts claimed by plaintiff, he admitted receiving advances.  He claimed, however, he signed the note as a favor to plaintiff, so plaintiff could write off some advances because the agency was not able to place some policies with insurance companies and receive the commissions.  We conclude the district court twice correctly found that there was consideration and agree with plaintiff that there was not substantial evidence to support a finding defendant met his burden of rebutting the presumption of consideration.


Plaintiff’s next contention is that the ruling is based on facts not in the record.  The district court had before it the conflicting testimony of the parties based on their sometimes incomplete memory of events that occurred a decade or more before the trial.  It also had the promissory note, a copy of the note with annotations, and two form 1099s showing defendant’s earnings for 1991 and 1992.  Other than the note, there was virtually no evidence to show what monies changed hands or when.  Plaintiff testified he did not retain any records of transactions.  The court made findings based on the limited evidence before it and inferences it made from the evidence.  Plaintiff points to the lack of evidence of repayment, or of the terms of defendant’s employment, or that any commissions were applied to reduce the balance, as support for his claim some of the court’s findings were contrary to the facts and the law.  Plaintiff challenges the court’s statement that “independent contractors are often paid advancements against commissions that are subsequently repaid in the course of employment” as being without evidentiary support.  Defendant testified about advances and repayment.  Implicit in its statement that “the Court accepts the testimony of Mr. Cushman” that the note represented advances against commissions which were repaid, is a finding defendant was more credible than plaintiff.  “On appeal in a law action we are bound by such factual findings on the credibility of witnesses.”  Plymouth Farmers Mut. Ins. Ass'n v. Armour, 584 N.W.2d 289, 292 (Iowa 1998).  The general statement about independent contractors is unnecessary to the judgment.  Although the evidence available to the court was limited, we conclude the court’s findings are supported by the evidence and reasonable inferences from the evidence.


Plaintiff next contends the district court erred in finding for defendant on equitable rather than legal grounds.  Under Iowa Code section 611.5, an action on a note is an ordinary proceeding at law, not an equitable action.  Plaintiff asserts the “court’s ruling is clearly erroneous in that it found for the plaintiff on all matters of law, but held for the defendant under equitable principles not pled by the defendant and not available to the court.”  We disagree.  The court found for defendant based on its finding that the note had been paid.


Furthermore though defendant pled laches as an affirmative defense and the court made the statement that “equitable remedies are available to the Defendant” this clearly is in the context of its discussion of laches.  It was not a statement that the court was applying equitable principles in general or considering other equitable remedies as a basis for resolving the case.  The court found defendant did not prove unreasonable delay, that the “[m]ere passage of time is not sufficient to prove laches.”  Although the court considered that plaintiff did not file suit until near the end of the ten-year limitation on such actions as support for its finding the note was not intended to be enforced, we conclude that is a reasonable inference and comports with defendant’s testimony concerning the circumstances surrounding the execution of the note.  The district court properly ruled on a law basis, not an equitable basis.


We affirm the judgment of the district court.


AFFIRMED.

