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IN THE COURT OF APPEALS OF IOWA

No. 3-962 / 03-0729 

Filed December 24, 2003

GILBERT W. KLUVER,


Plaintiff-Appellant,

vs.

HY-VEE FOOD STORES, INC., and TODD TETMEYER,


Defendants-Appellees.


Appeal from the Iowa District Court for Crawford County, Richard J. Vipond, Judge.


Plaintiff-appellant appeals from the district court’s grant of summary judgment in his civil rights suit against his employer for discrimination and unjust termination.  AFFIRMED.

Robert Kohorst of Kohorst, Early & Louis, Harlan, for appellant.


Kermit Anderson of Finley, Alt, Smith, Scharnberg, Craig, Hilmes & Gaffney, P.C., Des Moines, for appellee.


Considered by Sackett, C.J., and Mahan and Eisenhauer, JJ.

SACKETT, C.J.

Plaintiff-appellant, Gilbert Kluver, appeals from the district court’s grant of summary judgment in his civil rights suit against his employer, Hy-Vee Food Stores, Inc. (Hy-Vee), for discrimination and unjust termination.  He contends his supervisor tortiously interfered with his business relationship with Hy-Vee.  Finding no error by the district court, we affirm.


The appellant was employed by Hy-Vee from November 1996 to November 1999.  Following an incident his supervisor considered insubordination, the appellant was fired.  He filed a discrimination claim with the Iowa Civil Rights Commission (Commission), alleging discrimination because he claimed his supervisor hid the appellant’s keys and then ordered the appellant to perform a job which required his keys.
  He did not allege discrimination on any basis actionable under Iowa Code section 216.6 (age, race, creed, color, sex, national origin, religion, or disability).  After obtaining a right-to-sue letter from the Commission, the appellant filed a petition at law, alleging discrimination and unjust termination.  After discovery, Hy-Vee moved for summary judgment, contending the appellant failed to state a claim upon which relief could be granted.  In his resistance, the appellant argued (1) he was not fired for cause, (2) he was fired “arbitrarily and capriciously,” and (3) his civil right “to be treated fairly by another” was violated.  In its reply to the appellant’s resistance, Hy-Vee argued (1) the appellant was an at-will employee who could be discharged without cause, (2) the appellant did not raise any actionable civil rights claim, and (3) Iowa has not adopted the “fair dealing” or “good faith” exception to at-will employment.


The district court ruled:


In this case the petition on its face seems to allege a violation of the plaintiff’s civil rights.  The plaintiff states that the defendants discriminated against him and that the matter has been heard before the Iowa Civil Rights Commission.


Events subsequent to the filing of the petition, however, make it clear that the plaintiff does not claim that his employment was terminated for any reason which constitutes an unfair or discriminatory practice under Iowa Code Section 216.6.  In response to the motion for summary judgment, he has not attempted to show that he can present evidence which would tend to support such a claim.


The plaintiff’s answers to the defendants’ interrogatories provided no information as to the theory of recovery on which the claim is based.  The only information as to the theory of recovery appears in the resistance to the motion for summary judgment.  The resistance states that the defendant Todd Tetmeyer [the supervisor] arbitrarily and capriciously fired the plaintiff and that his doing so violated the plaintiff’s “right to be fairly treated by another individual.”


. . . .


An employer’s right to terminate an employee for no reason does not include a right to terminate for an improper reason.  Even if a reason does not violate the employee’s civil rights under Section 216.6, it is improper if it violates a clear and well-recognized public policy.


In this case the plaintiff has not identified any clear and well-recognized public policy which is alleged to have been violated.  He claims instead that the defendants violated his “right to be fairly treated by another individual.”  That claim is based on violation of an implied covenant of good faith and fair dealing.


Iowa law does not recognize breach of an implied covenant of good faith and fair dealing as an exception to the employment at-will- doctrine.  Termination of employment in violation of such a covenant is not a tort for which an former employee can recover damages from a former employer.

(Citations omitted).  The district court granted the motion and dismissed the case at the appellant’s cost.


Our review is for correction of errors of law.  Crippen v. City of Cedar Rapids, 618 N.W.2d 562, 565 (Iowa 2000).  Summary judgment will be upheld when the moving party shows there are no genuine issues of material fact and the party is entitled to judgment as a matter of law.  See Iowa R. Civ. P. 1.981(3).  A fact is material only if its determination would affect the outcome of the case.  Keokuk Junction Ry. Co. v. IES Indus., Inc., 618 N.W.2d 352, 355 (Iowa 2000).  We review the evidence in the light most favorable to the nonmoving party.  Mewes v. State Farm Auto. Ins. Co., 530 N.W.2d 718, 721 (Iowa 1995).


The appellant’s claim before the district court was that his right to be treated fairly was violated by his supervisor’s arbitrary and capricious action in firing him.  As an at-will employee, the employer could terminate his employment “at any time for any lawful reason.”  Fitzgerald v. Salsbury Chem., Inc., 613 N.W.2d 275, 281 (Iowa 2000) (quoting Lockhart v. Cedar Rapids Cmty Sch. Dist., 577 N.W.2d 845, 846 (Iowa 1998)).  A good faith and fair dealing exception to the at-will employment doctrine is recognized in some states, but Iowa courts “have consistently refused to adopt a covenant of good faith and fair dealing with respect to at-will employment relationships.”  Id.; see Huegerich v. IBP, Inc., 547 N.W.2d 216, 220 (Iowa 1996).  Because the appellant did not seek redress under any legal theory recognized in Iowa, no genuine issue of material fact can exist and the appellees’ were entitled to judgment as a matter of law.  We therefore conclude the district court correctly granted the motion for summary judgment and dismissed the case.


In the appellant’s brief on appeal, the only arguments raised are that the supervisor tortiously interfered with his employment relationship or with his business relationship with the employer.  "It is a fundamental doctrine of appellate review that issues must ordinarily be both raised and decided by the district court before we will decide them on appeal."  Wilson v. Liberty Mut. Group, 666 N.W.2d 163, 167 (Iowa 2003) (quoting Meier v. Senecaut, 641 N.W.2d 532, 537 (Iowa 2002)).  Neither argument was raised in or decided by the district court, so we do not address them.


AFFIRMED.
� Kluver also filed for unemployment benefits, which Hy-Vee resisted, claiming he was fired for misconduct.  The Employment Appeal Board awarded benefits, determining Kluver’s conduct did “not rise to the level of misconduct contemplated by the law.”


� Even had the tortious interference claims been preserved for our review, they would fail because they presuppose a contractual relationship which does not exist in at-will employment, see Hunter v. Board of Trustees of Broadlawns Med. Ctr., 481 N.W.2d 510, 513 (Iowa 1993), and they can be committed only by a third party, not a party to a contract.  Harbit v. Voss Petroleum, Inc., 553 N.W.2d 329, 331 (Iowa 1996).





