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IN THE COURT OF APPEALS OF IOWA

No. 3-767 / 03-0775

Filed November 26, 2003

STATE OF IOWA,


Plaintiff-Appellant,

vs.

ROBERT HELMER JOHNSON,


Defendant-Appellee.


Appeal from the Iowa District Court for Polk County, Douglas F. Staskal, Judge.


The State appeals from the trial court’s ruling dismissing a trial information charging Johnson with conspiracy to manufacture methamphetamine because it was not filed within forty-five days of his arrest.  REVERSED AND REMANDED.


Thomas J. Miller, Attorney General, Sharon Hall, Assistant Attorney General, John Sarcone, County Attorney, and Daniel Voogt, Assistant County Attorney, for appellant.

Robert Rehkemper of Berger & Gajdel, P.C., Urbandale, for appellee.


Heard by Sackett, C.J., and Huitink and Mahan, JJ.

HUITINK, J.

The State appeals from the trial court’s ruling dismissing a trial information charging Johnson with conspiracy to manufacture methamphetamine because it was not filed within forty-five days of his arrest.  We reverse and remand.


I.  Background Facts and Proceedings

Johnson was arrested for possession of pseudoephedrine, a metham-phetamine precursor, on December 4, 2002.  In exchange for his release, Johnson offered to furnish information implicating others in the manufacture of methamphetamine.  Johnson was released after he made a controlled delivery of precursors as part of a cooperation agreement with the State.  The State subsequently repudiated the agreement with Johnson because he failed to cooperate as anticipated.


On January 7, 2003, the State filed two complaints against Johnson alleging he conspired to manufacture methamphetamine and possessed precursors with intent to manufacture methamphetamine.  The State filed a two-count trial information on February 19, 2003, charging Johnson with committing both offenses on December 4, 2002.


Johnson moved to suppress the evidence seized prior to his arrest on December 4, 2002, challenging the legality of his detention and search resulting in seizure of the earlier mentioned methamphetamine precursors.  He also moved to dismiss the trial information because it was not filed within forty-five days of his arrest as required by Iowa Rule of Criminal Procedure 2.33(2)(a).  The trial court determined that Johnson was arrested on December 4, 2002, for both offenses charged, and the State’s failure to file the trial information or indict Johnson within forty-five days thereafter required dismissal of the charges against him.


On appeal, the State challenges the trial court’s finding that Johnson was arrested for conspiracy on December 4, 2002.  The State argues that Johnson was arrested on the possession charge only and that the time for filing the trial information on the conspiracy count did not begin to run until January 7, 2003, when the State filed a complaint on that charge.  The State concedes that the trial court correctly dismissed the possession count as untimely filed.


II.  Standard of Review


Our review of a district court’s ruling is for errors at law.  State v. Dennison, 571 N.W.2d 492, 494 (Iowa 1997).


III.  Speedy Indictment

Iowa Rule of Criminal Procedure 2.33(2)(a) provides:


When an adult is arrested for the commission of a public offense . . . and an indictment is not found against the defendant within 45 days, the court must order the prosecution to be dismissed, unless good cause to the contrary is shown or the defendant waives the defendant’s right thereto.

The term indictment includes a trial information.  State v. Schuessler, 561 N.W.2d 40, 41 (Iowa 1997).  Because Johnson did not waive his right to a speedy indictment, and the State does not claim good cause for failing to timely file the trial information, the only question is whether Johnson was arrested for both possession and conspiracy on December 4, 2002.


The time period specified in rule 2.33(2)(a) “applies only to the ‘public offense’ for which the defendant was arrested, rather than to all offenses arising from the same incident or episode.”  State v. Sunclades, 305 N.W.2d 491, 494 (Iowa 1981).  “Conspiracy to commit a public offense is an offense separate and distinct from any public offense which might be committed pursuant to such conspiracy.”  State v. Lies, 566 N.W.2d 507, 509 (Iowa 1997).  Consequently, the State is not precluded from filing a separate conspiracy charge after the defendant’s arrest “simply because both charges arose from the same episode.”  State v. Sunclades, 305 N.W.2d at 493.


The trial court determined that Johnson was arrested for conspiracy on December 4, because “before [Johnson] was formally released from police custody that day he completed a delivery of the pills in furtherance of the purpose of the conspiracy.”  Our review of the record indicates that Johnson was only arrested for possession of a precursor on December 4, 2002.  

Arrest is defined by Iowa Code section 804.5 (2003) as “the taking of a person into custody when and in the manner authorized by law, including restraint of the person or the person’s submission to custody.”  An arresting officer must inform the person of the reason for the arrest.  Iowa Code § 804.14.  When Johnson was taken into custody, the arresting officer “advised [Johnson] he was going to be charged with the possession of pseudoephedrine as a precursor.”  The arresting officer further testified that he made no reference nor did he inform Johnson of any other offenses with which Johnson would be charged.  Moreover, when Johnson was arrested, the arresting officers were unaware of any conspiracy involving Johnson.  Unlike the trial court, we find no evidence indicating Johnson was arrested on December 4, for conspiracy to manufacture methamphetamine.  

Absent any arrest for conspiracy, there was nothing to trigger rule 2.33(2)(a).  State v. Combs, 316 N.W.2d 880, 882 (Iowa 1982).  The indictment period for the conspiracy charge accordingly commenced on the State’s filing of a conspiracy complaint on January 7, 2003.  The trial information filed on February 19, 2003, was therefore within the forty-five days mandated by Iowa Rule of Criminal Procedure 2.33(2)(a).  The trial court is reversed, and this case is remanded for further proceedings in conformity with our opinion.


REVERSED AND REMANDED.






