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IN THE COURT OF APPEALS OF IOWA

No. 3-792 / 03-0788

Filed November 26, 2003

IN RE THE MARRIAGE OF TINA M. BYRNE and TERRENCE F. BYRNE
Upon the Petition of

TINA M. BYRNE,


Petitioner-Appellant/Cross-Appellee,

And Concerning

TERRENCE F. BYRNE,


Respondent-Appellee/Cross-Appellant.


Appeal from the Iowa District Court for Scott County, Gary D. McKenrick, Judge.


Tina M. Byrne appeals from the custody, alimony, and attorney fee provisions of the trial court’s decree dissolving her marriage with Terrence F. Byrne.  AFFIRMED AS MODIFIED.


Michael McCarthy of McCarthy, Lammers & Hines, Davenport, for appellant.


Arthur Buzzell, Davenport, for appellee.


Heard by Sackett, C.J., and Huitink and Mahan, JJ.

HUITINK, J.

Tina Byrne appeals from the trial court’s dissolution decree granting physical care of the parties’ two children, Joshua and Jake, to their father, Terrence Byrne.  She further challenges the alimony and attorney fee provisions of the court’s decree.  We affirm.

I.  Background Facts & Proceedings


Tina, thirty-six, and Terry, forty, were married August 11, 1990.  They have two children:  Joshua, born February 28, 1995; and Jake, born August 5, 1998.


Tina has a bachelor of arts degree in graphic arts and is a certified personal trainer.  For most of the marriage she did not work outside of the home or worked sporadically in design and personal training.  The district court determined her earning capacity was $15,000.


Terry also has a college degree and works full-time as a manager for a local business.  His annual earnings are at least $70,000.


The disputed issues at trial included physical care of the children, child support, alimony, property division, and attorney fees.  The trial judge decided the children’s best interests required that they be placed in Terry’s physical care.  The judge’s stated reasons for placement with Terry were as follows:

[Terry’s] extended family including his parents and siblings along with his siblings’ families reside in the Quad City area.  His employment in this area is long-term and stable.  On the other hand, [Tina] has no employment or family ties of any significance to this community.  Based on those circumstances as well as [Tina’s] denigration of [Terry’s] relationship with the children during the pendency of this action leads this Court to conclude that [Tina] likely would relocate with the children outside of this community if she were awarded primary physical care of the children.  [Tina] has demonstrated by her actions that she cannot support [Terry’s] ongoing relationship with the children on any terms other than those that she establishes.  For all of those reasons, the Court finds that the primary physical care of the children should be awarded to [Terry].

Tina was granted liberal visitation rights and ordered to pay $241.78 monthly child support based on the judge’s application of the child support guidelines.  Terry was ordered to pay Tina $300 monthly alimony for one year.  Neither party was awarded attorney fees.


On appeal Tina challenges the trial court’s physical care decision.  She also contends the trial court’s alimony award is insufficient and demands that Terry pay her trial and appellate attorney fees.

II.
Standard of Review

Our scope of review in this equitable action is de novo.  Iowa R. App. P. 6.4.  In equity cases, especially when considering the credibility of witnesses, the court gives weight to the fact findings of the district court, but is not bound by them.  Iowa R. App. P. 6.14(6)(g).

 
III.
Custody

In child custody cases, the critical issue is not which parent possesses the greater right to the children; rather the controlling consideration must be the best interests of the children.  Heyer v. Peterson, 307 N.W.2d 1, 7 (Iowa 1981).  This decision requires selection of a custodial parent who can minister more effectively to the children’s long-range best interests.  In re Marriage of Kunkel, 555 N.W.2d 250, 253 (Iowa Ct. App. 1996).  The objective should always be to place the children in the environment most likely to bring the children to healthy physical, mental, and social maturity.  In re Marriage of Rebouche, 587 N.W.2d 795, 797 (Iowa Ct. App. 1998).  The court should also consider the characteristics and needs of the children, including the children’s ages, the characteristics of the parents, the capacity and desire of each parent to provide for the children’s needs, the relationship of the children with each parent, the nature of each proposed environment and the effect of continuing or changing an existing custodial status.  In re Marriage of Winter, 223 N.W.2d 165, 166-67 (Iowa 1974).

There is no presumption in favor of the mother or the father.  In re Marriage of Bowen, 219 N.W.2d 683, 688 (Iowa 1974).  Greater primary care experience is one of many factors the court considers, but it does not ensure an award of physical care.  In re Marriage of Wilson, 532 N.W.2d 493, 495 (Iowa Ct. App. 1995).  Insofar as is reasonable and in the best interests of the children, the court should make an award of custody which will assure the children the opportunity for the maximum continuing physical and emotional contact with both parents and which will encourage the parents to share the rights and responsibilities of raising the children.  See Iowa Code § 598.41(1)(a) (2003).  To effectuate such a policy, the court must consider the willingness of each party to allow the other party continued access to the children.  Kunkel, 555 N.W.2d at 253.  The primary caregiver must be able “to set aside understandable resentments and act in the best interests of the child[ren]” by encouraging dialogue and cooperation between both parents.  Id.

Our de novo review of the record leads us to the same conclusion as the trial judge concerning the children’s physical care.  Although Tina’s greater primary care experience is entitled to considerable weight, we find it insufficient to overcome the long-term implications of her substandard performance as the children’s temporary physical care provider.  The record contains numerous examples of her failure to respect either Terry’s joint custodial role or the plain and controlling provisions of the trial court’s temporary custody order.  Her interpretation of the language in the temporary order concerning daycare and resulting exclusion of Terry as a daycare provider was so egregious that the trial court fairly characterized it as “patently absurd.”  Tina’s failure to accommodate Terry’s joint custodial role has resulted in unnecessary tension and conflict that is presumptively detrimental to the children.

In contrast, Terry’s testimony and pretrial conduct distinguish him as the party with a better perspective on joint parenting issues.  He readily acknowledges Tina’s greater primary care role and his testimony concerning her ability to attend to the daily details of parenting the children was complimentary.  Terry also impresses us as more mature and better-suited by temperament to the role of physical care provider.  We believe he is more likely to constructively resolve the inevitable conflicts inherent in post-divorce parenting.  While he certainly is the less experienced primary care provider, we believe he is clearly the better divorced parent.  We accordingly affirm on this issue.
IV.
Alimony

Tina contends she should have been awarded alimony of $750 per month for five years, instead of $300 per month for one year.  She points out that she sacrificed her career in order to be a stay-at-home mother for Joshua and Jake.  The trial court found that Tina’s marketable skills of personal training and graphic design necessitated only a short period of transitional alimony to assist her re-entry into the workforce and to gain self-sufficiency.


Alimony is not an absolute right; an award depends upon the circumstances of each particular case.  In re Marriage of Kurtt, 561 N.W.2d 385, 387 (Iowa Ct. App. 1997).  The discretionary award of alimony is made after considering those factors listed in Iowa Code section 598.21(3).  In re Marriage of Sychra, 552 N.W.2d 907, 908 (Iowa Ct. App. 1996).  We consider the length of the marriage, the age and health of the parties, the parties’ earning capacities, the levels of education, and the likelihood the party seeking alimony will be self-supporting at a standard of living comparable to the one enjoyed during the marriage.  In re Marriage of Clinton, 579 N.W.2d 835, 839 (Iowa Ct. App. 1998).  When reviewing an alimony award, we give the trial court considerable latitude and disturb its ruling only when there is a clear failure to do equity.  In re Marriage of Spiegel, 553 N.W.2d 309, 319 (Iowa 1996).  


Terry and Tina have been married for thirteen years.  During most of their marriage, Tina was unemployed and devoted her time to homemaking and care of the children.  Although she has a college degree and employable skills, her extended absence from the job market has left her with a modest earning capacity.  We also note that Tina’s share of the property division, although equitable, does not include significant income producing assets.  Of the approximately eighty thousand dollars worth of property she received, less than one half of that amount was in cash or other liquid assets available to assist in her transition to self-sufficiency.


After considering these and other statutory factors relevant to an equitable alimony award, including Terry’s ability to pay, we find the trial court’s alimony award is inequitable.  We accordingly modify that award by extending its duration from one to three years.  In all other respects, the trial court’s alimony award is affirmed.

V.
Attorney Fees

Tina claims she should have been awarded trial attorney fees.  The district court has considerable discretion in awarding attorney fees.  In re Marriage of Okonkwo, 525 N.W.2d 870, 873 (Iowa Ct. App. 1994).  The decision to award attorney fees rests within the sound discretion of the court, and we will not disturb its decision absent a finding of abuse of discretion.  In re Marriage of Maher, 596 N.W.2d 561, 568 (Iowa 1999).  We find no abuse of discretion under the facts of this case.  Tina was awarded substantial cash assets from which she can pay her attorney fees.


Tina also seeks appellate attorney fees.  An award of appellate attorney fees is not a matter of right, but rests within the court’s discretion.  Kurtt, 561 N.W.2d at 389.  We consider the needs of the party making the request, the ability of the other party to pay, and whether the party making the request was obligated to defend the district court’s decision on appeal.  Maher, 596 N.W.2d at 568.  We determine because both parties were successful in part on appeal and have sufficient funds to pay their own attorney fees, we decline to award attorney fees to either party.  Costs shall be equally shared by the parties.


We affirm the district court on all issues raised in this appeal except the alimony provision of the decree. 


AFFIRMED AS MODIFIED.


Sackett, C.J., concurs; Mahan, J., concurs specially.

MAHAN, J. (concurring specially)


This is an unfortunate case in that Tina has established greater primary care experience than Terry.  However, she has lost sight of the best interests of her children and allowed her own selfish interests to cloud her judgment.  She has taken on the appearance of an “owner” of her children when, in fact, she is one of two parents of the boys.  The record establishes that Tina is unable to respect or support Terry’s relationship with the children.  I therefore concur in the majority opinion.







