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IN THE COURT OF APPEALS OF IOWA 


No. 3-550 / 03-0009
Filed October 29, 2003

LINDA SUT STUDER,


Plaintiff-Appellant,

vs.

FARMERS COOPERATIVE ELEVATOR

SOCIETY, WESLEY, IA,


Defendant-Appellee.



Appeal from the Iowa District Court for Kossuth County, Don E. Courtney, Judge.


The plaintiff appeals following a jury verdict finding her sixty-seven percent at fault for a collision with tractor.  AFFIRMED.


Eldon Winkel of Winkel & Straub, Algona, for appellant.


James Kramer and Neven Mulholland of Johnson, Erb, Bice, Kramer, Good & Mulholland, P.C., Fort Dodge, for appellee.



Heard by Mahan, P.J., Eisenhauer, JJ, and Hendrickson, S.J.*  



*Senior Judge assigned by order pursuant to Iowa Code section 602.9206 (2003).

EISENHAUER, J.


Linda Studer appeals following a jury verdict finding her sixty-seven percent at fault for a collision with tractor.  She contends the district court erred in instructing the jury regarding a vehicle passing a left-turning vehicle on the right side of the road.  We review this claim for correction of errors at law.  Iowa R. App. P. 6.4.  



I.  Background Facts and Proceedings.  On the morning of December 28, 1999, Linda Studer was traveling west on Highway 18 in her automobile.  Studer, traveling approximately twenty-five miles per hour, came up behind a tractor being driven at ten miles per hour.  Studer contends the tractor moved into the left-hand lane and she believed it was going to make a left turn.  As she endeavored to pass the tractor, it turned right.  A bucket attached to the front of of the tractor made contact with the driver’s side of Studer’s vehicle.  Studer hit a telephone pole in an attempt to avoid further contact with the tractor.  



On September 4, 2001, Studer filed a petition against Farmers Cooperative Elevator Society, the tractor driver’s employer, alleging negligence.  The defendant asserted an affirmative defense alleging it was Studer’s negligence that proximately caused the accident.  Following trial, the court instructed the jury on the specifications of negligence allegations against Studer including: “d. In making an improper pass.”  Instruction twenty-five set out the law as to the conditions upon which one may pass a vehicle traveling in the same direction on the right.  It read:

The driver of a vehicle may overtake and pass on the right of another vehicle which is making or about to make a left turn.  However, no person shall drive off the pavement or on the shoulder of the road in overtaking or passing on the right.

A violation of this law is negligence.



The case was submitted to the jury, who returned a verdict finding Studer was sixty-seven percent at fault.  On August 29, 2002, judgment was entered in favor of the defendant.  The court overruled Studer’s motion for new trial.



II.  Analysis.  Studer submitted to the court a set of requested jury instructions.  Included in her requested instructions was Iowa Civil Jury Instruction 600.17, which the court adopted as instruction number twenty-five.  In discussing the proposed instructions with the court, Studer’s counsel made no objection to instruction twenty-five.  Pursuant to Iowa Rule of Civil Procedure 1.924, Studer’s failure to object to instruction twenty-five at the appropriate time bars her from asserting error on appeal.



Studer contends error was properly preserved by counsel’s objection to instruction fourteen, which states in pertinent part that in order to prove the plaintiff was at fault, the defendant must prove she was negligent in making an improper pass.  In making this objection, Studer’s counsel stated:


Then (D), in making an improper pass.  She has a right to use her lane of traffic.  There’s no evidence that she went off the lane, the right hand lane of traffic.  And basically, she wasn’t getting any pass accomplished.  The defendant’s vehicle was in front of her, turned back in front of her and struck the front part of her car, so she was in her own lane.  She had right to assume the defendant would yield to her lane of traffic, especially in view of the fact that he had made a left turn going out of that lane of traffic, and he didn’t make any proper signal that he was coming back into the lane, and she had a perfect right to be using her own lane, and it was only because the defendant turned back into the lane that this thing happened, so there’s no improper pass on her part.  I think the improper pass comes in when somebody is going off the road, off on a curve, off on the side of the road in order to go around somebody on the right-hand side.


Summarily, when somebody is making a left turn in front of you even though a left-hand turn signal wasn’t made, everybody proceeds on when the coast is clear when there’s sufficient room to get past the vehicle.  When a person made the left-hand turn which there was here, he was basically out of her lane far enough for her to continue on forward.  She wasn’t passing.  She wasn’t making any kind of pass.  She was merely using her own lane.  She wasn’t going around him on the left, and she wasn’t going off the road in order to make a pass.  I think as a matter of law the defendant has not established anything that a jury verdict would support in connection with that 1(D).  Other than that, I have no objections to any of the other instructions.

Studer argues that instruction fourteen was the only instruction that dealt with passing, and the court gave instruction twenty-five in conjunction with it.  Studer claims her objection was sufficiently specific to alert the trial court to the basis of her complaint.  Although conceding she requested the instruction later embodied in instruction twenty-five, she contends a party has the prerogative to later change her mind.  



We are doubtful Studer’s actions properly preserved error for our review.  However, we will assume without deciding that error was preserved.  We review jury instructions to decide if they are a correct statement of the law and are supported by substantial evidence.  Bride v. Heckart, 556 N.W.2d 449, 452 (Iowa 1996).  The court is required to instruct the jury as to the law applicable to all material issues in the case.  Id.  However, the instructions should not marshal the evidence or give undue prominence to any particular aspect of a case.  Id.  Requested instructions that are not related to the factual issues to be decided by the jury should not be submitted even though they may set out a correct statement of the law.  Id.  The submission of instructions upon issues that have no support in the evidence is error.  Id.  



The issue of whether Studer remained in her lane or went off the road in passing the tractor was a fact issue properly before the jury.  Under the disputed evidence, a reasonable person could conclude the tractor was not making or was not about to make a left hand turn.  A reasonable person could also conclude Studer veered from her lane in the act of passing the tractor.  In either event, Studer would be making an improper pass, and an instruction as to the law was necessary on these facts.  The instructions provided the opportunity for Studer to make the same factual arguments she is making now.  We conclude the district court did not err in giving instruction twenty-five.  Accordingly, we affirm.



AFFIRMED. 
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